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PREFACE TO SECOND EDITION

It is difficult to appraise too highly the benefits accruing to the House from
the codification of its procedure by Mr. Hinds. The daily citation of the Precedents
on the floor and the adherence to fundamental principles of procedure which
they have enjoined have affected not only the technical routine of the House
but also, in a larger way, its ideals of democracy in legislation, its conception
of parliamentary equity, and, indirectly, its prestige as a branch of the Government.

The material value of the Precedents to the House is definitely measurable.
Aside from other advantages naturally to be derived from a comprehensive digest
of its practice, the saving of time alone which it has effected in the daily sessions
has been invaluable. Beginning with the first Congress, one of the major problems
of the House has been the restriction of debate on questions of procedure. Entire
days have been dissipated in profitless, and frequently acrimonious, discussion
of points of order. It was estimated shortly before the appearance of Mr. Hinds’
work that a third of the time of the House was consumed in discussions of
this character. Most of the questions under consideration on such occasions had
been the subject of frequent and exhaustive debate in previous sessions and
most of them had been authoritatively decided many times before. Any fairly
accurate compendium would have disposed of them before they were submitted.
But in the absence of such a digest former decisions were forgotten or disregarded
and the same questions, again were permitted to consume time which otherwise
would have been devoted to the public business. Not infrequently, before the
publication of the Precedents, conflicting decisions on the same point of order,
sometimes by the same presiding officer, and apparently of equal weight, were
produced to divide the House and confuse the Chair. In such cases a digest
of decisions establishing the validity of one and the fallacy of the other, and
indicating the recognized practice of the House, would have anticipated the point
of order and saved the House both the digression and the delay. As a matter
of fact, the publication of the Precedents has largely decreased the number of
points of order presented in an average session. Obviously, no Member desires
to be placed in the attitude of obstructing the proceedings when reference to
an index at the Speaker’s elbow will disprove his contention as soon as stated.
In this way unwarranted excursions of attention and diversions of time on such
questions have been reduced to a minimum. It is only necessary to glance through
the pages of the Congressional Record of former sessions and compare them
with the Records of today, to realize the extent of this reform. In view of the
constantly increasing pressure of the business of the House, this accomplishment
stands out as one of the notable developments in the parliamentary history of
the Congress. No one influence since the time of Jefferson has affected so profoundly
the procedure of the House or has contributed so materially to the efficient
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and harmonious disposition of the ever-growing volume of business pressing for
legislative consideration.

But Mr. Hinds’ compendium is more than a parliamentary text. Through
the recognition of established parliamentary principles which it enjoined on Speakers
and chairmen; through the stable and orderly processes which it instituted in
the practice of the House, men came to look upon parliamentary probity as
a matter of inherent right rather than a contingent privilege subject to political
exigencies; to regard it as a science rather than an improvisation to be varied
at the caprice of the Chair or the behest of partisan interests. In this respect
it contributed inevitably to momentous readjustments in the law of the House.

The period covered most intimately by the Precedents had witnessed the
rise of the speakership to a position of commanding influence. In the last years
of the nineteenth century especially, when turbulent minorities welded their historic
functions of criticism and protest into ruthless instruments of obstruction, the
power of the Speaker, necessarily enhanced to meet the emergency, approached
absolutism. Fostered by the arbitrary exercise of the power of recognition by
Speaker Carlisle, supplemented by utilization of special orders under Speaker
Crisp, the growing ascendancy of the speakership was further augmented under
Speaker Reed and reached its flower under Speaker Cannon. Entrenched behind
the power to appoint committees, with authority to extend or refuse control of
the floor, sitting as chairman ex officio of the Committee on Rules, and exercising
the right to count a quorum or declare a motion dilatory, the Speaker became
an arbiter from whose decisions in chambers there was no appeal. So autocratic
was the power of the speakership that contemporary historians characterized
the office as “second in power only to the presidency,”! or considered the Speaker
of the House as “more powerful than the President of the United States.”2 Such
was the situation at the opening of the Sixty-first Congress.

The reaction came with startling suddenness. Almost overnight the slowly
accumulated prerogatives of the great office crumbled. Within three short years
(1909-11) a bipartisan revolution swept away every vestige of extrajudicial
authority. The power of recognition was circumscribed by the establishment of
the Unanimous Consent Calendar, the Discharge Calendar, the provision for Cal-
endar Wednesday, and by the restoration to the minority of the motion to recommit.
The appointment of committees was lodged in the House, and the Speaker was
made ineligible to membership on the Committee on Rules. Reference of bills

1No one who looks beneath the surface of our national political system can fail to see that
the Speaker is, next to the President, the most powerful man in the Nation, and that his influence
increases. (Albert Bushnell Hart, Follett’s The Speaker of the House of Representatives, p. xi.)

“The Speaker of the House of Representatives was the undoubted second officer of the Government.
He towered at times above the President, with whom, in power, he was virtually co-equal.” (George
Rothwell Brown, The Leadership of Congress, p. 102.)

2This system in reality made him more powerful than the President of the United States. Without
his consent and assistance, legislation was practically impossible. The President might recommend,
but the Speaker dictated, legislation. He not only decided what legislation should be permitted but
he even shaped the form of that legislation to conform to his own personal ideals.” (Fuller, The
Speakers of the House, p. 269.)
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to committees was standardized by rigid enforcement of the rules of jurisdiction;
recalcitrant committees and managers of conference were rendered subject to sum-
mary discharge; and the determination of legislative policies and programs was del-
egated to party caucuses and steering committees. The tidal wave of reform cul-
minated with the adoption of the rules for the Sixty-second Congress and Speaker
Clark succeeded to an office which, aside from the outstanding position he occupied
in his party, was hardly more than that of moderator. The control of the House
thus wrested from the Speaker has been more than maintained. Command has
passed from the Chair to the floor, and the prerogatives of the Speaker have been
jealously limited by the rules of each succeeding Congress. Administrative functions
are vested in party caucuses and their all-powerful steering committees which meet
as party boards of strategy and on occasion have been attended by the Speaker
on invitation and not by right of membership.3

The restoration of the judicial character of the Speakership is reflected both
in the decisions of the Chair and in their reception by the House and by the
country at large. Supported by citation of clearly defined and long established
principles of procedure as enunciated in the Precedents, the opinions of the Chair
are no longer subject to the criticism of the press and the distrust of the minority
which regularly featured sessions of Congress in former years. At liberty to disregard
political considerations, and no longer under the onus of serving party interests,
the decisions of the Speaker are judicial and academic rather than polemic and
partisan, a change which has served to add distinction to the office and its
incumbents.

At the same time the prestige of the House and its influence in legislation
has been largely enhanced. Through the establishment of the budget system
and the concentration of the power of appropriation in a single committee, the
House has strengthened its grip on the national purse strings. Its insistence
on the observance of recognized rules of conference and the maintenance of its
privilege in revenue legislation have further contributed to its influence. In the
reenactment of the Holman rule in 1911, and the adoption of the amendment
of 1920, interdicting fiscal legislation in conference, it has affirmed its primacy
in the formulation of the supply bills and emphasized its constitutional prerogatives.

To recapitulate, the quarter century which has elapsed since the publication
of the Precedents has witnessed a more radical amendment of the rules and
a more fundamental change in the unwritten law of the House than any similar
period since its establishment. It has been a period of change, not only in House
procedure but in world relations, economic standards, scientific formulas, and
every phase of human progress. A world war with its attendant problems, the
adoption of constitutional amendments of far-reaching effect, the enfranchisement
of women, the authorization of new bases of Federal taxation, increased membership
of the House, decisions of the Supreme Court affecting the Congress and its
powers, extensions of the activities of the Federal Government into new channels,
and vast national readjustments, have precipitated legislative proposals in such
volume and of a character so unprecedented in the practice of the House as

3 Speaker Gillett was not a member of his party’s steering committee.
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to render a revision of the Precedents incorporating the modern practice indispen-
sable.

The appended supplement is in response to this requirement. In its preparation
Mr. Hinds’ original plan has been followed wherever adaptable. His entire work
is here reprinted in unabridged form, and while much of it is no longer relevant,
no chapter or section of a work of this character can become obsolete. With
the lapse of time the original edition becomes increasingly valuable in supplying
historical background and in the preservation of premises applicable by analogy
to current problems.

In conclusion, the author, out of his long study of the Precedents during
his service as parliamentarian of the House, as a Member of the Congress, and
as compiler of the supplement, desires to give expression to an ever-increasing
appreciation of the profound scholarship, the remarkable faculty of analysis, and
the indefatigable industry of Asher Crosby Hinds. His work will stand for all
time a landmark in the field of parliamentary jurisprudence unapproached by
contemporary authors.

CLARENCE CANNON.

ELSBERRY, Mo., January 1, 1936.
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Chapter CXLIX.!
THE MEETING OF CONGRESS.

1. Provisions of Constitution. Section 1.

1. The twentieth amendment to the Constitution provides for the
annual meeting of Congress.

The term of a Congress begins on the 3d of January of the odd-num-
bered years, and extends through two years.

The twentieth amendment to the Constitution provides:

The terms of the President and Vice President shall end at noon on the 20th day of January and
the terms of Senators and Representatives at noon on the 3d day of January, of the years in which
such terms would have ended if this article had not been ratified; and the terms of their successors
shall then begin.

The Congress shall assemble at least once in every year, and such meeting shall begin at noon
on the 3d day of January, unless they shall by law appoint a different day.

Section 4, Article 1 of the Constitution, provided for the assembling of Congress
on the first Monday in December of each year unless otherwise provided by law,
and the term of a Congress began on the 4th of March of the odd numbered years
and extended through two years. Under the twentieth amendment to the Constitu-
tion, proclaimed March 3, 1932, the term of Congress begins on the 3d of January
of the odd-numbered years, and extends through two years.

In Section 3 of Article 11, the further provision is made that the President
of the United States “may on extraordinary occasions, convene both Houses, or
either of them.”

1Supplementary to Chapter 1.



Chapter CL!
THE CLERK’S ROLL OF MEMBERS ELECT.

1. The statutes covering the making of the roll. Section 2.

2. A statute provides that the Clerk shall make a roll of the Represent-
atives elect, placing thereon the names of those whose credentials show
election in accordance with law.

An instance in which the Clerk in making the roll of Members elect
recognized as the official credentials the certificate of the Governor of the
State rather than the returns of the election judges.

On April 15, 1929,1 during the call of the roll of Members elect to ascertain
the presence of a quorum preliminary to the organization of the House, the name
of Mr. Augustus McCloskey of Texas, was called.

The Clerk 2 interrupted the roll call and said:

The Clerk begs leave to state, in reference to the fourteenth congressional district of the State of
Texas, that there were filed in his office copies of returns made by the county canvassing boards to
the State canvassing board of Texas, which showed the election of Harry M. Wurzbach, and that there
was also filed with the Clerk a certificate of election signed by the Governor and secretary of state
of the State of Texas, authenticated by the seal of the State of Texas, showing that Augustus McClos-
key “was duly elected as Representative in Congress from said district according to the face of said
returns.” This certificate also contains the following statement:

“I further certify that there has been filed with the State canvassing board, composed of the sec-
retary of state, the governor of the State, and the attorney general of the State, a contest of the returns
from Bexar County, alleging the same to be illegal and fraudulent, and a protest against the can-
vassing of said returns and the issuing of a certificate of said election to the said McCloskey; but the
said canvassing board, after consideration of the briefs filed and arguments presented, has determined
that under the Constitution and laws of the United States and of the State of Texas it had no jurisdic-
tion to consider or determine said contest, and therefore has taken no action thereon.’

The law provides:

“Before the first meeting of each Congress the Clerk of the next preceding House of Representa-
tives shall make a roll of the Representatives elect, and place thereon the names of those persons and
of such persons only, whose credentials show that they were regularly elected in accordance with the
laws of their States, respectively, or the laws of the United States.” (U.S.C., title 2, par. 26.)

1Supplementary to Chapter II.
2 First session Seventy-first Congress, Record, p. 22.
3William Tyler Page, of Maryland, Clerk.
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In conformity with this provision the Clerk considered it to be his duty to be governed by the cer-
tificate of the Governor of Texas rather than by returns of election judges, which certificate is in itself
sufficient in form and substance and legal intendment to establish the prima facie title of Mr. McClos-
key, and the Clerk therefore placed the name of Augustus McCloskey on the roll as the Representative
elect from the fourteenth congressional district of the State of Texas.

It is proper to add that the Clerk has knowledge of the bringing of a contest to determine the ulti-
mate right to the seat by Harry M. Wurzbach, contestant, against Augustus McCloskey, contestee, in
the manner prescribed by law, as evidenced by the filing in the Clerk’s office of copies of the notice
of contest and of contestee’s reply thereto.

Thereupon the Clerk continued the call of the roll.



Chapter CLI.!

PROCEDURE AND POWERS OF THE MEMBERS-ELECT IN
ORGANIZATION.

1. Privilege of resolution affecting organization of the House. Section 3.
2. The seating of Members. Section 4.
3. As to when Congress is assembled. Section 5.

3. A resolution affecting the organization of the House is privileged,
and takes precedence of a motion that the House resolve itself into the
Committee of the Whole to consider a revenue bill.—On May 13, 1909,2 Mr.
Sereno E. Payne, of New York, moved that the House resolve itself into the Com-
mittee of the Whole House on the state of the Union for the consideration of the
Philippine tariff bill.

Pending this motion, Mr. Finis J. Garrett, of Tennessee, offered as privileged
the following resolution:

Resolved, That the Speaker be, and he is hereby, respectfully requested to appoint the Committee
on Insular Affairs forthwith.

Thereupon Mr. Payne submitted the point that the resolution offered by Mr.
Garrett was not privileged.
The Speaker 3 said:

This resolution, as well as the motion of the gentleman from New York, Mr. Payne, is privileged
under the rules, yet it occurs to the Chair that the resolution of the gentleman from Tennessee, Mr.
Garrett, affects the organization of the House and would take precedence of the privileged motion of
the gentleman from New York.

4. Members are not assigned to particular seats in the House, and the
seating of Members is no longer governed by rule.

Tables are provided for the use of members of the committee in charge
of the business before the House.

Formerly individual desks were provided for the use of Members in the Hall
of the House, and a rule4 provided for the assignment of seats by lot at the
commencement of each Congress. The last drawing of seats under the rule was held
at the organization of the Sixty-second Congress.?

1Supplementary to Chapter IV.

2 First session Sixty-first Congress, Record, p. 1997.
3 Joseph G. Cannon, of Illinois, Speaker.

4Sec. 119 of Vol. 1.

5 First session Sixty-second Congress, Record, p. 8.
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When the membership of the House was increased in 1913, the desks were
removed and benches were substituted ! in preparation for the first session of the
Sixty-third Congress. The substitution of benches for desks was found to have ren-
dered the assignment of seats impracticable and unnecessary, and the provision
for assignment was specifically excepted in the resolution?2 adopting the rules of
the Sixty-third Congress. Members are no longer assigned to particular seats and
may choose any vacant seat, although it is customary for a Member to be seated
in the section occupied by his party.

Tables for the use of members of the committee in charge of the business before
the House are provided on either side, but in speaking at length Members usually
take a position in front of the Speaker in the well of the House instead of speaking
from the tables or from their seats as was the custom before the desks were
removed.

On April 7, 1913,3 Mr. A. Mitchell Palmer, of Pennsylvania, in conformity with
long-established custom, submitted a request for unanimous consent that the party
leaders be permitted to select their seats, but omitted the names of certain members
of long service usually included in such requests.

In explanation he said:

The plan in this Congress is to have all seats free, so that Members may sit where they wish.
The only thing that is sought to be accomplished by this request is that the leaders of the three parties
and the chairman and ranking members of the most important committees of the House, which have
the most business before the House, may be certain of their seats when they come upon the floor.

The tables provided for the use of committees and of Members having business before the House
will give ample room for papers and documents which Members addressing the House may desire to
have before them.

Since there are to be no regularly assigned seats to every Member it did not seem necessary to
extend the courtesy to those Members of the House who have been long in service.

Mr. James R. Mann, of Illinois, added:

The commission which provided for the reseating of the Hall designed these tables primarily for
committees that had charge of a bill on the floor of the House and those in opposition to the bill, so
that the majority members of a committee in charge of a bill would have a table on that side of the
House, and any gentlemen in opposition would have a right to have their papers on a table on this
side of the House.

Thereupon, Mr. Palmer withdrew his request, and no proposition for an assign-
ment of seats has since been received in the House.

However, by general acquiescence, the aisle seats at the center tables on either
side of the chamber are reserved for the use of the majority and minority leaders,
respectively.

5. The Congress is not assembled until both House and Senate are in
session with a quorum present.—On December 1, 1913,4 in the Senate, at the
beginning of the second session, after the Senate had transmitted to the House the

1Third session Sixty-second Congress, Journal, p. 110; Record, p. 1357.
2 First session Sixty-third Congress, Journal, p. 8; Record, p. 69.

3 First session Sixty-third Congress, Record, p. 68.

4 Second session Sixty-third Congress, Record, p. 3.
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usual message announcing the presence of a quorum and that the Senate was ready
to proceed to business but before a similar message had been received from the
House, Mr. John Sharp Williams, of Mississippi, demanded the regular order, which
was the morning business.

Mr. Reed Smoot, of Utah, said:

It has always been the rule that the Senate has taken a recess to wait until they have received
notice from the House of Representatives that it is in session and also a report from the committee
appointed to wait upon the President. This is a session of Congress; it is not merely a session of the
Senate; and by right we ought to know whether or not Congress is in session, and the only way to
know that is to receive notification from the other House of its organization.

Mr. Williams replied:

Usually that course is necessary, and I understand that precedent is followed on the meeting of
a new Congress; but in this instance both Houses have organized and everybody knows it. This is the
second session of this Congress, and all we have to do is to go ahead with the regular order.

The Vice-President ! held:

The Constitution of the United States requiring the Congress of the United States to assemble
upon the first Monday in December of each year, the Chair rules that the Congress of the United
States is not assembled until both the Senate and the House of Representatives are in session with
a constitutional quorum present for the transaction of business, and that no legislative business can
be transacted by the Senate of the United States until that time has arrived.

1Thomas R. Marshall, of Indiana, Vice-President.



Chapter CLII.!
THE OATH.

. Administration to the Speaker. Sections 6, 7.

. Limited jurisdiction of the Speaker in administering. Section 8.

Challenging the right of a Member to be sworn. Sections 9-11.

Administration before arrival of credentials. Sections 12, 13.

. Administration to Members away from House. Sections 14-19.

. Administration by Speaker pro tempore. Section 20.

. Relations to the quorum, reading of the Journal and Calendar Wednesday. Sec-
tions 21, 22.

N

6. While the oath has usually been administered to the Speaker by the
Member of longest consecutive service, that practice is not always fol-
lowed.—On May 19, 1919,2 the oath of office was administered to Speaker Fred-
erick H. Gillett, himself the “Father of the House,” by Mr. Joseph G. Cannon, of
Illinois, who, though the Member of longest service, was one of the younger Mem-
bers of the House in consecutive service.

7. On April 4, 19113 Mr. J. Fred C. Talbott, of Maryland, one of the older
Members of the House, but not the oldest in consecutive service, administered the
oath to Mr. Speaker Clark.

8. Previously it was the custom to administer the oath by State delega-
tions, but beginning with the Seventy-first Congress Members elect have
been sworn in en masse.—On April 15, 1929,4 following the administration of
the oath of office to the Speaker elect, the Speaker® after addressing the House
announced:

The Chair asks the attention of all the Members of the House for a moment. The Chair has decided
to practice an innovation in the manner of administering the oath of office to Members. The Chair has
observed that under our general practice, where groups are sworn separately, the remainder of the
House is apt to be in disorder. The Chair does not think that contributes to the dignity of this most
important ceremony. The Chair thinks that it will more comport with the dignity and solemnity of this

ceremony if he administers the oath to all Members of the body at once. The Chair, therefore, asks
the Members desiring to take the oath of office to raise their right hands.

1Supplementary to Chapter V.

2 First session Sixty-sixth Congress, Record, p. 8.

3 First session Sixty-second Congress, Record, p. 7.
4 First session Seventy-first Congress, Record, p. 25.
5 Nicholas Longworth, of Ohio, Speaker.
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Whereupon the Members elect arose in a body and the oath was administered
to all simultaneously.

9. When the right of a Member-elect to take the oath is challenged the
Speaker has requested the Member to stand aside temporarily.—On April
11, 1921,1 at the organization of the House, the Speaker was administering the
oath to Members and the State of Kansas had been called, when Mr. Henry D.
Flood, of Virginia, objected to the swearing in of Mr. Richard E. Bird, of Kansas.
The Speaker having requested Mr. Bird to stand aside temporarily, Mr. James R.
Mann, of Illinois, raised the point of order that the Speaker was not empowered
to require a Member with proper credentials to stand aside.

After debate the Speaker 2 said:

The Chair thinks that the precedents are that in such cases the Member stands to one side, not

at all as any evidence of the accuracy of the charge, but simply so that those whose rights are
uncontested may be sworn in, and that then his case may be taken up.

Mr. Bird stood aside and the administration of the oath for Members was
resumed and completed. Mr. Flood then offered a resolution referring to a special
committee the question of Mr. Bird’s right to be sworn in. A substitute directing
the administration of the oath having been offered and agreed to, Mr. Bird was
sworn in.

10. On May 19, 19193 while the oath was being administered to Members by
the Speaker at the organization of the House, Mr. Frederick W. Dallinger, of
Massachusetts, when the State of Wisconsin was called, rose and objected to the
swearing in of Victor Berger, of that State. Mr. Berger demanded to be heard on
a question of privilege. The Speaker?2 declined to recognize him and the swearing
in of Members continued. Later in the day Mr. Dallinger offered a resolution refer-
ring to a special committee the question of Mr. Berger’s prima facie right to be
sworn in. The resolution was agreed to, and, the proceedings so instituted subse-
quently resulting in a denial by the House of Mr. Berger’s right, the oath was never
administered.

11. On April 7, 1913,4 at the organization of the House, when the State of
Michigan was called, during the administration of the oath to Members by the
Speaker, Mr. Wm. H. Hinebaugh, of Illinois, challenged the right of Mr. H. Olin
Young, of Michigan, to be sworn in.

Mr. Charles L. Bartlett, of Georgia, protested:

I enter my protest, Mr. Speaker, and insist that the Speaker ought not to have the right to stand
aside any Member from being sworn upon the mere suggestion of a Member who may or may not him-

self be sworn or whose own title to a seat may be at stake, in the face of the regular certificate of
the governor of a sovereign State to the effect that that Member has been elected.

The Speaker 5 said:

There is no question but what under the precedents the Speaker has the right to ask a Member
to stand aside where there is any controversy about his right to take the oath.

1First session Sixty-seventh Congress, Record, p. 6.
2Frederick R. Gillett, of Massachusetts, Speaker.

3 First session Sixty-sixth Congress, Record, p. 8.

4 First session Sixty-third Congress, Record, p. 64.
5 Champ Clark, of Missouri, Speaker.
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Mr. Young stood aside and the administration of the oath to Members was
resumed and concluded. Mr. Hinebaugh thereupon offered a resolution referring
the question of Mr. Young’s right to a seat in the House to a special committee.
A substitute directing that the oath be administered forthwith was adopted, and
Mr. Young was immediately sworn in.

12. Members without certificates but of whose election there was no
question have been sworn in by unanimous consent pending the arrival
of their credentials.—On May 19, 1919,! when at the organization of the House
the Speaker2 directed that Members be called to take the oath, Mr. Frank W.
Mondell, of Wyoming, sent to the Clerk’s desk a list of sixteen Members-elect whose
certificates had not been received, but with regard to whose election there was no
question, and asked unanimous consent that they be sworn in pending the arrival
of their credentials.

There being no objection, those so listed were called when their respective
States were reached, and came forward and took the oath with their respective
State delegations.

13. It has been the custom to swear in Members whose credential have
not arrived if the statement was made that there was no question of their
election.—On December 3, 1917,3 at the opening of the second session, after sev-
eral Members presenting regular certificates of election had been sworn in, the
request was made that the oath be administered to Mr. Earl H. Beshlin, of Pennsyl-
vania. Mr. Beshlin held a certificate from the district canvassing board as provided
by law, but the State Department had not yet issued a certificate.

Mr. Martin B. Madden, of Illinois, objected on the grounds that the administra-
tion of the oath under such circumstances might establish an undesirable precedent.
Mr. John J. Fitzgerald, of New York, replied that for a number of years it had
been the uniform practice of the House to swear in Members without certificates
if the statement was made that there was no question of their election. Mr. Madden
thereupon withdrew his objection and Mr. Beshlin was sworn in.

14. By authority of the House the oath may be administered to a
Member away from the House and by another than the Speaker.

While the selection of a deputy to administer the oath is within the
Speaker’s discretion, he is constrained by custom to appoint a Member of
the House and where that is inexpedient designates an official authorized
to administer oaths.

Where the oath has been admmistered away from the House and by
another than the Speaker, the House has by resolution received and
accepted the oath.

Resolutions relating to the administration of the oath are of high privi-
lege.

1First session Sixty-sixth Congress, Record, p. 8.
2Frederick H. Gillett, of Massachusetts, Speaker.
3 Second session Sixty-fifth Congress, Record, p. 4.
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Forms of resolutions authorizing and accepting oaths administered
away from the House.

On January 4, 1928,1 Mr. Thomas S. Butler, of Pennsylvania, presented, as
privileged, the following resolution:

Whereas George S. Graham, a Representative from the State of Pennsylvania from the second dis-
trict thereof, has been unable from sickness to appear in person to be sworn as a Member of the House,
and there being no contest or question as to his election: Therefore be it

Resolved, That the Speaker, or a deputy named by him, be, and he is hereby, authorized to admin-
ister the oath of office to said George S. Graham at Mount Sinal Hospital in New York, N.Y., and that
the said oath when administered as herein authorized shall be accepted and received by the House
as the oath of office of the said George S. Graham.

The resolution having been agreed to, the Speaker2 in response to an inquiry
from Mr. Finis J. Garrett, of Tennessee, said:

The resolution gives the Speaker a free hand in designating the person who may administer the
oath, but the Speaker would feel bound by the precedents.

The Chair would, if possible, designate some Member of the House, but failing in that, he would
have to designate some person who has the right to administer oaths.

On January 5,3 under the authority conferred by the resolution the Speaker
appointed to administer the oath to Mr. Graham, Mr. Royal H. Weller, a Member
from New York, who on January 10,4 reported:

Mr, Speaker, on January 5 I was appointed by the Speaker to administer the oath of office to my
distinguished colleague, Mr. George S. Graham, of Pennsylvania. Mr. Graham was in the Mount Sinai
Hospital in New York, and on January 9, pursuant to House Resolution 72, I swore Mr. Graham in
as a Member of the House. The oath was administered in conformity with the rules of the House, and
I offer the following privileged resolution and move its adoption.

The resolution was received as privileged and was agreed to as follows:

Whereas George S. Graham, a Representative for the State of Pennsylvania, from the second dis-
trict thereof, has been unable from sickness to appear in person to be sworn as a Member of this
House, but has sworn to and subscribed the oath of office before the Hon. Royal H. Weller, authorized
by resolution of this House to administer the oath, and the said oath of office has been presented in
his behalf to the House, and there being no contest or question as to his election: Therefore.

Resolved, That the said oath be accepted and received by the House as the oath of office of the
said George S. Graham as a Member of this House.

15. On April 22, 1929,5 Mr. William W. Hastings, of Oklahoma, proposed, as
privileged, the following resolution, which was agreed to:

Whereas James V. McClintic, a Representative from the State of Oklahoma, from the seventh dis-
trict thereof, has been unable from sickness to appear in person to be sworn as a Member of the House,
and there being no contest or question as to his election: Therefore be it

Resolved, That the Speaker, or deputy named by him, be, and he is hereby, authorized to admin-
ister the oath of office to said James V. McClintic at Rochester, Minn., and that the said oath, when
administered as herein authorized shall be accepted and received by the House as the oath of office
of the said James V. McClintic.

1First session Seventieth Congress, Record, p. 966.

2 Nicholas Longworth, of Ohio, Speaker.

3 Record, p. 1045.

4Record, p. 1256.

5 First session Seventy-first Congress, Record, p. 279.
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The Speaker! thereupon appointed as deputy to administer the oath, under
the resolution, Vernon Gates, of Rochester, Minn., judge of the third judicial dis-
trict.

On May 32 the Speaker laid before the House this communication, which was
read by the Clerk.

ROCHESTER, MINN., April 30, 1929.
Hon. NICHOLAS LONGWORTH,

Speaker House of Representatives, Washington, D.C.

Sir: In accordance with your designation of me, pursuant to Resolution 27, adopted by the House
of Representatives, to administer the oath of office to Representative-eleet James V. McClintic, of the
seventh district of the State of Oklahoma, I have the honor to report that on the 30th day of April,
1929, at the city of Rochester, county of Olmsted, and State of Minnesota, I administered the oath of
office to Mr. McClintic, form prescribed by section 1757 of the Revised Statutes of the United States,
being the form of oath administered to Members of the House of Representatives, to which Mr.
MecClintic subscribed.

I have the honor to be, yours respectfully,

VERNON GATES.

The following privileged resolution, offered by Mr. Hastings, was then agreed
to:

Whereas James V. McClintic, a Representative from the State of Oklahoma, from the seventh dis-
trict thereof, has been unable from sickness to appear in person to be sworn as a Member of this
House, but has sworn to and subscribed the oath of office before Judge Vernon Gates, authorized by
resolution of this House to administer the oath, and the said oath of office has been presented in his
behalf to the House, and there being no contest or question as to his election: Therefore

Resolved, That the said oath be accepted and received by the House as the oath of office of the
said James V. McClintic as a Member of this House.

16. On May 1, 1929,3 on motion of Mr. Guy E. Campbell, of Pennsylvania, the
House agreed to this resolution:

Whereas John J. Casey, a Representative from the State of Pennsylvania from the twelfth district
thereof, has been unable from sickness to appear in person to be sworn in as a Member of the House,
and there being no contest or question as to his election: Therefore be it

Resolved, That the Speaker, or a deputy named by him, be, and he is hereby authorized to admin-
ister the oath of office to said John J. Casey at Ancon, Canal Zone, and that the said oath, when
administered as herein authorized, shall be accepted and received by the House as the oath of office
of the said John J. Casey.

The Speaker! thereupon designated Frank H. Wang, notary public at Ancon,
Canal Zone, to administer the oath of office to Mr. Casey.

On May 64 the Speaker laid before the House the following communication:

THE PANAMA CANAL, WASHINGTON OFFICE,
Washington, May 3, 1929.
The SPEAKER OF THE HOUSE OF REPRESENTATIVES,

Washington, DC.

DEAR SIR: The following self-explanatory radiogram, dated the 2d instant, as received by this office
to-day from the Governor of the Panama Canal, Balboa Heights, Canal Zone:

“Referring to cablegram 1st instant from Clerk House of Representatives to Frank H. Wang notary
public, inform Speaker of House that oath of office was administered to-day by Wang to Representative
John J. Casey and certification been mailed to Speaker.”

Very respectfully.

A. L. FLINT, Chief of Office.

1 Nicholas Longworth, of Ohio, Speaker.

2Record, p. 845.

3 First session Seventy-first Congress, Record, p. 738.
4Record, p. 912.
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The House then adopted the usual resolution of acceptance, offered by Mr.
Edgar R. Riess, of Pennsylvania.

17. Instance wherein the House authorized administration of affirma-
tion of office.

Form of resolutions relating to the administration of affirmation.

On April 16, 1929,1 Mr. George P. Darrow, of Pennsylvania, offered the fol-
lowing resolution as privileged and requested immediate consideration:

Whereas W. W. Griest, a Representative from the State of Pennsylvania, from the tenth district
thereof, has been unable from sickness to appear in person to be affirmed as a Member of the House,
and there being no contest or question as to this election: Therefore be it

Resolved, That the Speaker, or a deputy named by him, be, and he is hereby, authorized to admin-
ister the affirmation of office to said W. W. Griest at Lancaster, Pa., and that the said affirmation,

when administered as herein authorized, shall be accepted and received by the House as the affirma-
tion of office of the said W. W. Griest.

The resolution having been considered and agreed to, the Speaker2 deputized
Charles L Landis, judge of the county of Lancaster, Pa., to administer the affirma-
tion of office.

Subsequently, on May 1, 1929,3 the following communication was laid before
the House by the Speaker:

LANCASTER, PA., April 30, 1929.
Hon. NICHOLAS LONGWORTH,
Speaker of the House of Representatives, Washington, D. C.:

I hereby certify that I have this day administered to Hon. W. W. Griest, Member of the House
of Representatives from the tenth congressional district of Pennsylvania, the following affirmation of
office:

“Do you solemnly affirm that you will support and defend the Constitution of the United States
against all enemies, foreign and domestic; that you will bear due faith and allegiance to the same; that
you take this obligation freely, without any mental reservation or purpose of evasion; and that you will
well and faithfully discharge the duties of the office on which you are about to enter; so help you God?”

CHAS. 1. LANDIS,
President Judge of the Second Judicial District of Pennsylvania.

A resolution of acceptance, offered by Mr. Darrow, was then agreed to as fol-
lows:

Whereas W. W. Griest, a Representative from the State of Pennsylvania, from the tenth district
thereof, has been unable from sickness to appear in person to be affirmed as a Member of this House,
but has affirmed to and subscribed the affirmation of office before Judge Charles I. Landis, authorized
by resolution of this House to administer the affirmation, and the said affirmation of office has been
presented in his behalf to the House, and there being no contest or question as to his election: There-
fore

Resolved, That the said affirmation be accepted and received by the House as the affirmation of
office of the said W. W. Griest as a Member of this House.

18. On March 11, 1933,4 the House agreed to resolutions authorizing the
Speaker to administer the oath of office without the Hall of the House to Mr.
Andrew

1First session Seventy-first Congress, Record, p. 46.
2 Nicholas Longworth, of Ohio, Speaker.

3 Record, p. 738.

4 First session Seventy-third Congress, Record p. 239.
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J. Montague, of Virginia, and Mr. Wilburn Cartwright, of Oklahoma, who on ac-
count of illness were unable to appear in person to be sworn.
On March 13,1 following the approved of the Journal, the Speaker 2 said:
The Chair desires to inform the House that pursuant to the authority conferred upon him, he did,
on Saturday, March 11, 1933, administer the oath of office to the Honorable Andrew J. Montague at

Garfield Memorial Hospital and the Honorable Wilburn Cartwright at Walter Reed Hospital in the city
of Washington, D. C.

Mr. Bertrand H. Snell, of New York, inquired as to the nature of the change
affected in the status of a Member-elect by the administration of the oath.
The Speaker replied:

He then becomes a full-fledged Member of the House of Representatives, without question. As a
Member-elect he enjoys many of the privileges, but in order to become a Member he must take the
oath prescribed by law. He then has actually become a Member.

19. An exceptional instance wherein the Senate authorized the
administration of the oath to a Senator elect by deputy and outside the
Senate Chamber.—On May 3, 1929,3 Mr. George W. Norris, of Nebraska, offered
the following resolution:

Whereas Henrik Shipstead, a Senator elect from the State of Minnesota, has been unable from
sickness to appear in person to be sworn as a Member of the Senate, and there being no contest or
question as to his election: therefore be it

Resolved, That the President of the Senate, or deputy named by him, be, and he is hereby, author-
ized to admimster the oath of office to said Henrik Shipstead, and that the said oath, when adminis-
tered as herein authorized, shall be accepted and received by the Senate as the oath of office of the
said Henrik Shipstead.

The resolution having been considered by unanimous consent, and passed, the
President 4 pro tempore designated John C. Crockett, Chief Clerk of the Senate,
as deputy to administer the oath.

On May 6,5 the Vice President® laid before the Senate the following report,
which was read and filed:

WASHINGTON, D.C., May 4, 1929.
Hon. CHARLES CURTIS,
President of the Senate.

SiR: In accordance with your designation of me, under authority of Senate Resolution 52, agreed
to on the calendar day of May 3, 1929, to administer the oath of office to Henrik Shipstead, Senator
elect from the State of Minnesota, I have the honor to report that I this day administered to Mr.
Shipstead the oath of office prescribed by section 1757 of the Revised Statutes of the United States,
being the form of oath administered to Members of the Senate, to which Mr. Shipstead subscribed.

I have the honor to be, very respectfully,
JOHN C. CROCKETT,
Chief Clerk United States Senate.

1Record p. 282.

2Henry T. Rainey, of Illinois, Speaker.

3 First session Seventy-first Congress, Record, p. 833.

4 George H. Moses, of New Hampshire, President pro tempore.
5Record, P. 869.

6 Charles Curtis, Vice President.
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20. Instance wherein the Speaker pro tempore administered the oath
to a Member.—On March 20,1920,1 Mr. Jacob L. Milligan, from the third Missouri
district, Member-elect to the seat resigned by Joshua, W. Alexander, appeared and
presented his credentials, and was sworn in by Speaker pro tempore Joseph Walsh,
of Massachusetts, whose designation as Speaker pro tempore by the Speaker2 had
been formally approved 3 by the House.

21. Instance wherein the oath was administered in the absence of a
quorum.

Adminstration of the oath before the reading of the Journal and while
a point of no quorum was pending.

On April 29, 1910,4 the House was called to order by the Speaker® and the
Clerk proceeded to read the Journal, when Mr. Robert L. Henry, of Texas, made
the point of order that no quorum was present.

Thereupon the Speaker, announcing that he would contribute to the presence
of a quorum, laid before the House credentials showing the election of Mr. James
S. Havens, Member-elect from New York to succeed Mr. James B. Perkins,
deceased.

Mr. Havens then came forward and took the oath of office.

22, It has been held in order to administer the oath to a Member
during a roll call, in the absence of a quorum, or on Calendar Wednesday.—
On March 16, 1910, this being Calendar Wednesday, Mr. Robert Turnbull, of Vir-
ginia, presented his credentials and was sworn in.

Subsequently Mr. John J. Fitzgerald, of New York, made the point of order
that nothing was in order except the call of the committees under the Calendar
Wednesday rule.

Mr. James R. Mann, of Illinois, inquired:

Would the gentleman contend that under the Calendar Wednesday rule the swearing in of a new
member was out of order?

After debate the Speaker 5 said:

The oath could be administered even in the absence of a quorum, because, perchance, the presence
of the Member might make a quorum, and the taking of the oath could interrupt a roll call; and yet
any question touching the eligibility of a Member might arise which would consume all of Calendar
Wednesday.

1Second session Sixty-sixth Congress, Record, p. 4644.
2Frederick H. Gillett, of Massachusetts, Speaker.

3 Second session Sixty-sixth Congress, Record, p. 4179.
4Second session Sixty-first Congress, Record, P. 5569.
5Joseph G. Cannon, of Illinois, Speaker.

6 Second session Sixty-first Congress, Record, p. 3242.
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23. A majority vote is required for the election of officers of both
Houses of Congress.—On May 11, 1911,2 in the Senate, at the conclusion of a
roll call for the election of President pro tempore of the Senate, the Presiding Officer
announced that Mr. Augustus O. Bacon, of Georgia, had received 35 votes; Mr.
Jacob H. Gallinger, of New Hampshire, 32 votes; Mr. Moses E. Clapp, of Minnesota,
4 votes, and three other Senators, 1 vote each; and there was no choice.

Mr. Charles A. Culberson, of Texas, submitted:

Mr. President, the Constitution of the United States contains no provision with reference to the
vote by which a President pro tempore of the Senate may be elected.

The Presiding Officer 3 said:

The Chair is very clearly of opinion that under the Constitution of the United States, in the
absence of any provision to the contrary, all officers of both Houses must be elected by a majority; and
in the practice of the House, where there have been contests very frequently, a majority vote has been
and is required. The Chair is aware that there is no provision in the Constitution of the United States
in so many words requiring a majority vote for the election of a President pro tempore, neither is there
a provision requiring it for a Speaker of the House. It makes the same provision for the officers of
both Houses, and in the opinion of the Chair it is the contemplation of the Constitution that a majority
should be required for the election of all officers.

24. The contest over the election of Speaker in 1923.
Memorandum of a program to be followed in the adoption of rules,
agreed upon preliminary to the organization of the House.

1Supplementary to Chapter V1.
2 First session, Sixty-second Congress, Record, p. 1188.
3 Henry Cabot Lodge, of Massachusetts, President pro tempore.

15



16 PRECEDENTS OF THE HOUSE OF REPRESENTATIVES. §24

On December 3, 1923,1 at the organization of the House, the first roll call for
the election of Speaker resulted as follows:

For Frederick H. Gillett . 197
For Finis J. Garrett ........ 195

For Henry Allen Cooper . 17
For Martin B. Madden ... 4
ANSWETING PIrESENT ...vveiiiiiieiiiieeeiieeeeteeeriteeesteeeesteeestaeeesseeesssseeesssseeasssseesssseeaens 4

Whole number of VOtes CaSt ....cceeeevveeeiiiiieeieeecee et 414

Three additional ballots were taken without materially changing the result,
when the House adjourned.

On December 4 four ballots were taken on the election of Speaker without any
candidate receiving a majority of the votes cast, the last roll call showing:

For Finis dJ. GArrett .....c.cooeoiieiiiiieeiieeeeeeeetee ettt e te e sevee e sere e e seaaeeeneaeas 198
For Frederick H. GIlEtt .......covviuiiiiiiiieiiiieeeeeeee ettt s 197
For Henry AlLEn COOPET .......ccoecuiieeriuiieeiiieeeieeeeiieeesteeesnireeeesesessessessssseessssseessssnes 17
For Martin B. Madden .........ccooccuiieriiiieiiieieiieeeieeesiteeeieeeeteeseveeseaeeesvaeesnnees 5
ANSWETING PIESENT ...eviiiiiiiiiiiieieiieeeeiteeeriteeestteeesteeestreeesseeeessseeesssseeesssseesssseeennnes 3

Whole number of VOtes Cast .....ccceevvviieriiiiiiiiieiieeciee e 417

On December 5,2 immediately after the reading of the Journal, Mr. John M.
Nelson, of Wisconsin, obtained consent to submit the following statement which
was read by the Clerk.

A committee of the Progressive group of the House of Representatives, consisting of Messrs. Wood-
ruff and LaGuardia and myself, met with Majority Leader Longworth last evening and discussed the
proposed procedure for a revision of the rules of the House. At this meeting mutual assurances were
given that the following program would be carried out:

1. That the rules of the Sixty-seventh Congress should be adopted as the rules of the Sixty-eighth
Congress for 30 days only.

2. That during these 30 days amendments to the rules may be offered by any Member, to be
referred to the Committee on Rules, which committee shall consider such amendments and make a
report thereon to the House.

3. Within such 30 days the committee shall make a report of the rules and such amendments as
they recommend. The rules and amendments as reported by the committee shall be subject to reason-
able discussion, amendment, and record votes of the House.

4. When the committee shall have made its report any Member of the House shall, have oppor-
tunity to offer amendments to any rule of the House and may call for a record vote thereon, whether
such rule has been included in the report of the committee or not.

5. One motion to recommit shall be in order.

Thereupon, the roll was called for the ninth time on the election of Speaker
and was announced as follows:

For Frederick H. GIllett .......ccoooiiiiiiiiiieieieeeeeee et e eevee e 215
For Finis J. GArTett ....cc.cceeeiiieeiieeciieeecee ettt eve e e ete e sevae e snvee e envaeeennneas 197
For Martin B. Madden .........cccccouieeeiiieeiiiieeciieeetee et e eteeeeveeeeveesesaaeessvaeeennnees 2
ANSWETING PIrESENT ...uviiiiiiiieiiiieeiieeeeiteeeeiteeerteeeesteeessteeeessseeeessseessssseessssseessssesennes 4

Whole number of VOtes Cast ....ccceevvveieriiiiieiieeceeeeee e 414

1First session, Sixty-eighth Congress, Journal, p. 5; Record, p. 8.
2Record, p. 14.
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Mr. Frederick H. Gillett, of Massachusetts, having received 215, a majority of
the votes cast, was declared duly elected Speaker, and addressed the House.
25. In case of temporary absence or disability the Clerk designates a
Clerk pro tempore.
Amending Rule III by the addition of a now clause to be known as
clause 4.
On January 18, 1912,1 the House adopted a resolution, reported from the Com-
mittee on Rules, adding to Rule III a new clause, to be clause 4, to read as follows:
He [the Clerk] shall, in case of temporary absence or disability, designate the Chief Clerk, or some
other official in his office, to sign all papers that may require the official signature of the Clerk of the
House, and to do all other acts, except such as are provided for by statute, that may be required under
the rules and practice of the House to be done by the Clerk. Such official acts, when so done by the

Chief Clerk or other official, shall be under the name of the Clerk of the House. The said designation
shall be in writing, and shall be laid before the House and entered on the Journal.

This amendment formally authorized a long-established practice,2 with the
additional requirement that such designation be in writing and be laid before the
House and entered on the Journal.

Under the rule the designation has been in the form of a letter addressed to
the Speaker and by him laid before the House.3

26. Form of designation of a clerk pro tempore.—On May 3, 1933,4 the
Speaker laid before the House the following communication designating an official
to subscribe the signature of the Clerk of the House to official papers in his absence:

WASHINGTON, D.C., May 2, 1933.

Hon. HENRY T. RAINEY,
Speaker of the House of Representatives,

Washington, D.C.

DEAR MR. SPEAKER: Desiring to be temporarily absent from my office, I hereby designate Mr. H.
Newlin Megill, an official in my office, to sign any and all papers for me which he would be authorized
to sign by virtue of this designation and of clause 4, rule III of the House.

Yours respectfully,
SOUTH TRIMBLE,
Clerk of the House of Representatives.

27. The Clerk is required to pay the officers and employees of the
House on the first secular day of each month.
Amending section 3 of Rule M.
Section 3 of Rule III provides:
He [the Clerk] shall pay the officers and employees of the House of Representatives, on the first

day of each month, the amount of their salaries that shall be due them; and when the first day of
the month falls on Sunday he shall pay them on the day next preceding.

1Second session Sixty-second Congress, Record, p. 1072.

2House Report No. 238.

3 First session, Sixty-seventh Congress, Journal, p. 405; Record, p. 4658.
4 First session Seventy-third Congress, Record, p. 2814.
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Formerly ! salaries were paid on the last day of the month, but in the revision
of the rules adopted April 5, 1911,2 the provision was altered, changing the time
of payment from the last day of the month to the first day of the month.

28. The present seal of the House was provided in 1880.

On June 14, 1912,3 Mr. John C. Floyd, of Arkansas, presented the following
resolution, which was agreed to by the House:

Whereas the great seal of the House of Representatives having been in use continually since the
year 1830 A. D., and having now become so worn as to make impressions taken therefrom almost
illegible: Be it

Resolved, That the Clerk of the House of Representatives immediately procure a new seal for the
use of the House of Representatives, which shall possess the same design and description as the
present seal, but shall now have 48 stars, emblematic of the 48 States of the Union, instead of the
24 stars now upon the present seal, which represent the 24 States constituting the Union at the time
of the adoption of the present seal.

The necessary expense of procuring the new seal to be paid out of the contingent fund of the
House.

This resolution was never carried into effect, and the House continues to use
the seal provided in 1830.

During consideration of the resolution Mr. Floyd announced that when the seal
was obtained he would introduce a resolution similar to the one4 then in force with
reference to furnishing a copy of the impression to the State Department, but such
resolution was not offered.

29. The Sergeant-at-Arms attends the sitting of the House, and under
direction of the Speaker or Chairman maintains order.

Amending Section I of Rule IV:

Section 1 of Rule IV provides:

It shall be the duty of the Sergeant-at-Arms to attend the House during its sittings, to maintain
order under the direction of the Speaker or Chairman, and, pending the election of a Speaker or
Speaker pro tempore, under the direction of the Clerk; execute the commands of the House, and all

processes issued by authority thereof, directed to him by the Speaker; keep the accounts for the pay
and mileage of Members and Delegates, and pay them as provided by law.

This rule was adopted January 6, 1880,5> and was retained until the revision
of 1890, when a clause was added providing for the attendance of the Sergeant-
at-Arms upon the Committee of the Whole also. This clause was stricken out in
the Fifty-second and Fifty-third Congresses, restored in the Fifty-fourth Congress,
and continued as a part of the rule until finally eliminated in the revision of the
rules adopted April 5, 1911.2

30. The Speaker does not assume to control the Sergeant-at-Arms in
the discharge of certain official duties.

1Vol. I, see. 251, of this work.

2 First session Sixty-second Congress, Journal, p. 40; Record, p. 80.
3 Second session Sixty-second Congress, Record, p. 8146.

4Vol. 1, see. 256, of this work.

5Second session Forty-sixth Congress, Record, p. 204.

6 House Report No. 23, first session Fifty-first Congress.
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The question as to whether an officer of the House is properly dis-
charging the duties of his office is a legal proposition, and one which the
Speaker is not called upon to decide.

The House has by resolution directed the enforcement of the statutel
providing for deductions by the Sergeant-at-Arms from the pay of Members
and Delegates absenting themselves without leave.

On August 25, 1914,2 Mr. Oscar W. Underwood, of Alabama, submitted the
following resolution, which was agreed to by the House:

Resolved, That all leaves of absence heretofore granted to Members an hereby revoked.

Resolved further, That the Sergeant-at-Arms is hereby directed to notify all absent Members of the
House by wire that their presence in the House of Representatives is required, and that they must
return without delay to Washington.

Resolved further, That the Sergeant-at-Arms is directed to enforce the law requiring him to deduct

from the salary of the Members their daily compensation when they are absent for other cause than
sickness of themselves and their families.

In compliance with this resolution the Sergeant-at-Arms addressed to each
Member a request for a certification on blanks prepared for that purpose of the
number of days he had been absent from the House and the occasion for such
absence.

On October 3, 1914,3 Mr. Ben Johnson, of Kentucky, rose to a question of privi-
lege, reciting that he had been in attendance upon the House during the past
month, but that the Sergeant-at-Arms, although personally aware of that fact, had
withheld his salary because he declined to certify to his attendance upon the ses-
sions of the House as required.

Mr. Johnson asked that the Speaker determine his rights as a Member to his
salary, and instruct the Sergeant-at-Arms accordingly.

The Speaker4 held the matter to be a legal proposition which the Chair was
not authorized to pass upon, and in discussing the right of the Speaker to supervise
the official duties of the Sergeant-at-Arms said:

It is the business of the Sergeant-at-Arms. The Speaker has no more authority over the Sergeant-
at-Arms than the gentleman from Kentucky. Each one of these officers elected here is expected to
attend to his own business. Of course, once in a while I have assumed the authority I have, in a
friendly kind of way, of making suggestions to the various officers of the House, and communicate to
them any complaints Members have made about what their helpers are doing; but beyond that the
Speaker has no control over it.

The whole business resolves itself into this: The statutes require the Sergeant-at-Arms to do cer-
tain things.

That is a legal proposition which the Chair is not authorized to pass upon.

31. The election of a Chaplain emeritus.

The Chaplain takes the oath prescribed for the officers of the House.

1U. S. Code, title 2, section 39.

2Second session Sixty-third Congress, Record, p. 14229; Journal, p. 881.
3 Second session Sixty-third Congress, Record, p. 16119.

4 Champ Clark, of Missouri, Speaker.
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On January 6, 1921,1 Mr. Clifford Ireland, from the Committee on Accounts,
asked unanimous consent for the consideration of the following resolution:

Resolved, That immediately following his resignation as Chaplain of the House of Representatives,

Henry N. Couden be, and he is hereby, appointed Chaplain emeritus of the House of Representatives,

with salary at the rate of $1,500 per annum, payable monthly, to be paid out of the contingent fund
of the House until otherwise provided by law.

The resolution was agreed to, and on January 13, 1921,2 the Speaker laid before
the House the following communication:

HOUSE OF REPRESENTATIVES,
CHAPLAIN’S OFFICE,

January 11, 1921.
To the SPEAKER OF THE HOUSE OF REPRESENTATIVES,

Washington, D. C.

My DEAR MR. SPEAKER: It becomes my sad and painful duty to tender my resignation as Chaplain
of the House of Representatives, to take effect when my successor shall have been chosen, my only
reason being physical disability

Allow me to express my thanks to the Members of the House for their uniform courtesy and kind-
ness through all these years.

Cordially and sincerely,

HEeNRY N. COUDEN.

No action was taken relating to the election of a successor, and on February
28, 1921,3 the Speaker laid before the House a further communication as follows:
WASHINGTON, D. C., February 28, 1921.
Hon. FREDERICK H. GILLETT,
Speaker of the House of Representatives.
MR. DEAR MR. SPEAKER: I beg hereby to respectfully resign as Chaplain of the House of Represent-
atives, and request that my resignation be accepted at once.
Sincerely,
HEeNRY N. COUDEN, Chaplain.

Thereupon,* on motion of Mr. Horace M. Towner, of Iowa, Rev. Dr. James Shera
Montgomery was elected Chaplain, and appeared at the bar of the House and took
the oath of office prescribed by law.

32. During the temporary disability of the Sergeant-at-Arms another
was authorized to perform the duties of the office.

The death of the Sergeant-at-Arms being announced, the House passed
appropriate resolutions and adjourned as a mark of respect.

Upon the death of the Sergeant-at-Arms, a Sergeant-at-Arms pro tem-
pore was elected to serve until a successor was chosen.

The vacancy caused by the death of the Sergeant-at-Arms was, after
some delay, filled by the House by election.

1Third session Sixty-sixth Congress, Journal, p. 85; Record, p. 1056.
2Third session Sixty-sixth Congress, Record, p. 1392.

3Third session Sixty-sixth Congress, Record, p. 4075.

4 Third session Sixty-sixth Congress, Journal, p. 275; Record, p. 4174.
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On June 1, 1912,1 Mr. Lincoln Dixon, of Indiana, offered by unanimous consent
the following joint resolution:

Resolved, etc., That Charles F. Riddell, cashier in the office of the Sergeant-at-Arms of the House
of Representatives, be, and he is hereby, authorized and directed to sign all necessary checks, req-
uisitions, and papers in the place of U. S. Jackson, Sergeant-at-Arms of the House of Representatives,
to secure the money appropriated for the salaries and mileage of the Members of the House of Rep-
resentatives during the temporary disability of the said U. S. Jackson, Sergeant-at-Arms; and the
Treasurer of the United States is hereby authorized to pay the said money to the said Riddell, cashier,
in conformity to the provisions of this resolution, upon the approval by the Secretary of the Treasury
of a bond in the sum of $50,000 of the said Riddell, payable to the United States of America.

The resolution was passed and transmitted to the Senate, where it was consid-
ered and passed June 3.2
On June 22,3 on motion of Mr. Dixon, it was:
Resolved, That the House has heard with profound sorrow of the death of Hon. U. S. Jackson, Ser-

geant-at-Arms of the House.
Resolved, That as a mark of respect to his memory the House do now adjourn.

Subsequently 4 a message was received from the Senate® announcing the pas-
sage of the following:

Resolved, etc., That Charles F. Riddell, cashier in the office of Sergeant-at-Arms of the House of
Representatives, be, and he is hereby, authorized and directed to draw checks, requisitions, and exe-
cute all papers necessary to obtain from the United States Treasury the money appropriated for sala-
ries and mileage of Members, Delegates, and Resident Commissioners of the House of Representatives
until a Sergeant-at-Arms of the House of Representatives has been duly elected and qualified; and the
Treasurer of the United States is hereby authorized to pay the said money to the said Riddell, cashier,
in conformity with the provisions of this resolution; and that the bond executed by said Riddell, as
cashier in the office of Sergeant-at-Arms in the House of Representatives, in the penal sum of $50,000,
payable to the United States of America, by authority of public resolution No. 34, approved June the
4th, 1912, be, and the same is hereby, with the consent of the sureties on said bond, extended in force
and effect to cover the faithful discharge of the aforesaid cashier’s duties, as herein authorized and
directed, until a Sergeant-at-Arms of the House of Representatives has been elected and qualified.

The resolution was passed by the House, but the oath prescribed for officers
of the House was not administered.

Mr. Riddell continued to discharge the duties of the office until July 18,6 when,
on motion of Mr. J. Thomas Heflin, of Alabama, he was elected Sergeant-at-Arms,
and the oath of office was administered by the Speaker.

33. The House does not pass upon the acceptance of resignations from
statutory positions, even when it is authorized to fill such offices.

Communications announcing resignations of employees of the House
from statutory offices are read and ordered to be laid on the table.

1Second session Sixty-second Congress, Journal, p. 752; Record, p. 7516.

2Second session Sixty-second Congress, Record, p. 7529.

3 Second session Sixty-second Congress, Record, p. 8480.

4Second session Sixty-second Congress, Journal, p. 825; Record, p. 8487.

5During debate in the House it was explained that the joint resolution originated in the Senate
at the request of Members of the House, as the Senate convened at 10 o’clock and would not be in
session when the House met, and the emergency required immediate action.

6 Second session Sixty-second Congress, Record, p. 9241.
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On February 1, 1910,! the Speaker?2 laid before the House the following
communication:
JANUARY 20, 1910.
Hon. JosEPH G. CANNON,
Speaker House of Representatives, Washington, D. C.
SIR: I hereby resign my position as special messenger? of the House of Representatives, to take
effect February 1, 1910.
Respectfully,
JosIaH H. SHINN.

The question of the acceptance of the resignation was not considered, and the
Speaker directed that the communication be laid on the table. Thereupon, the
House proceeded to the election of a successor.

34. The Postmaster superintends the post office in the Capitol and
House Office Building and is responsible for the prompt and safe delivery
of mail.

Amendment of Rule VI.

Rule VI provides:
The Postmaster shall superintend the post office kept in the Capitol and House Office Building

for the accommodation of Representatives, Delegates, and officers of the House, and be held responsible
for the prompt and safe delivery of their mail.

The rule originally provided for the post office in the Capitol only.# The opening
of the House Office Building in 1907 made necessary the establishment of a post
office there, and in the revision of the rules adopted April 5, 1911,5 an amendment
to Rule VI was included providing for that office also. With this exception there
has been no change in the rule since the revision of 1880.

1Second session Sixty-first Congress, Journal, 241; Record, p. 1361.

2Joseph G. Cannon, of Illinois, Speaker.

3The position of special messenger was created in the legislative, executive, and judicial appropria-
tion bill approved Mar. 4, 1909.

4Vol. I, sec. 270, of this work.

5 First session Sixty-second Congress, Journal, p. 40; Record, p. 80.



Chapter CLIV.!
REMOVAL OF OFFICERS.

1. A proposition to remove an officer a question of privilege. Section 35.
2. Instances of removal, arraignment, and investigation. Section 36.
3. In the Senate. Section 37.

35. A proposition to remove an officer of the House presents a question
of privilege.

Instance wherein the Speaker, following a vote upon an essential ques-
tion indicating a change in the party control of the House, announced that
under the circumstances it was incumbent upon the Speaker either to
resign or to recognize for a motion declaring vacant the office of Speaker.

A resolution declaring vacant the office of Speaker is presented as a
matter of high constitutional privilege.

On March 19, 1910,2 the House having declined by a yes and nay vote to sus-
tain a decision3 by the Speaker from which appeal had been taken, the Speaker4
made the following statement:

Gentlemen of the House of Representatives: Actions, not words, determine the conduct and the sin-
cerity of men in the affairs of life. This is a Government by the people acting through the representa-
tives of a majority of the people. Results cannot be had except by a majority, and in the House of Rep-
resentatives a majority, being responsible, should have full power and should exercise that power;
otherwise the majority is inefficient and does not perform its function. The office of the minority is
to put the majority on its good behavior, advocating, in good faith, the policies which it professes, ever
ready to take advantage of the mistakes of the majority party, and appeal to the country for its vindica-
tion.

From time to time heretofore the majority has become the minority, as in the present case, and
from time to time hereafter the majority will become the minority. The country believes that the
Republican Party has a majority of 44 in the House of Representatives at this time; yet such is not
the case.

The present Speaker of the House has, to the best of his ability and judgment cooperated with
the Republican Party, and so far in the history of this Congress the Republican Party in the House
has been enabled by a very small majority, when the test came, to legislate in conformity with the
policies and the platform of the Republican Party. Such action of course begot criticism—which the
Speaker does not deprecate—on the part of the minority party.

The Speaker can not be unmindful of the fact, as evidenced by three previous elections to the
Speakership, that in the past he has enjoyed the confidence of the Republican Party of the country
and of the Republican Members of the House; but the assault upon the Speaker of the House by the

1Supplementary to Chapter VIIL.
2Second session Sixty-first Congress, Record, p. 3436.

3 For proceedings relating to this decision which was subsequently overruled by the House, see sec.
889 of this work.

4 Joseph G. Cannon, of Illinois, Speaker.
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minority, supplemented by the efforts of the so-called insurgents, shows that the Democratic minority,
aided by a number of so-called insurgents, constituting 15 per cent of the majority party in the House,
is now in the majority, and that the Speaker of the House is not in harmony with the actual majority
of the House, as evidenced by the vote just taken.

There are two courses open for the Speaker to pursue—one is to resign and permit the new com-
bination of Democrats and insurgents to choose a Speaker in harmony with its aims and purposes. The
other is for that combination to declare a vacancy in the office of Speaker and proceed to the election
of a new Speaker. After consideration, at this stage of the session of the House, with much of important
legislation pending involving the pledges of the Republican platform and their crystallization into law,
believing that his resignation might consume weeks of time in the reorganization of the House, the
Speaker, being in harmony with Republican policies and desirous of carrying them out, declines by his
own motion to precipitate a contest upon the House in the election of a new Speaker, a contest that
might greatly endanger the final passage of a legislation necessary to redeem Republican pledges and
fulfill Republican promises. This is one reason why the Speaker does not resign at once; and another
reason is this: In the judgment of the present Speaker, a resignation is in and of itself a confession
of weakness or mistake or an apology for past actions. The Speaker is not conscious of having done
any political wrong. The same rules are in force in this House that have been in force for two decades.
The Speaker has construed the rules as he found them and as they have been construed by previous
Speakers from Thomas B. Reed’s incumbency down to the present time.

Heretofore the Speakers have been members of the Committee on Rules, covering a period of sixty
years, and the present Speaker has neither sought new power nor has he unjustly used that already
conferred upon him.

There has been much talk on the part of the minority and the insurgents of the “czarism” of the
Speaker, culminating in the action taken to-day. The real truth is that there is no coherent Republican
majority in the House of Representatives. Therefore, the real majority ought to have the courage of
its convictions, and logically meet the situation that confronts it.

The Speaker does now believe, and always has believed, that this is a Government through parties,
and that parties can act only through majorities. The Speaker has always believed in and bowed to
the will of the majority in convention, in caucus, and in the legislative hall, and to-day profoundly
believes that to act otherwise is to disorganize parties, is to prevent coherent action in any legislative
body, is to make impossible the reflection of the wishes of the people in statutes and in laws.

The Speaker has always said that, under the Constitution, it is a question of the highest privilege
for an actual majority of the House at any time to choose a new Speaker, and again notifies the House
that the Speaker will at this moment, or at any other time while he remains Speaker, entertain, in
conformity with the highest constitutional privilege, a motion by any Member to vacate the office of
the Speakership and choose a new Speaker; and, under existing conditions would welcome such action
upon the part of the actual majority of the House, so that power and responsibility may rest with the
Democratic and insurgent Members who, by the last vote, evidently constitute a majority of this House.
The Chair is now ready to entertain such motion.

Thereupon, Mr. Albert S. Burleson, of Texas, offered as privileged the following
resolution:

Resolved, That the office of Speaker of the House of Representatives is hereby declared to be
vacant, and the House of Representatives shall at once proceed to the election of a Speaker.

The Speaker said:
The Chair desires to say this is a question of high constitutional privilege.
36. While the House may by simple resolution establish or abolish

offices in its service, a joint resolution is required for such action affecting
offices in the joint service of the House and Senate.
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The effect of the adoption of such Resolution is automatically to sepa-
rate from the service of the House on the date adopted incumbents of the
offices affected.

Salaries already appropriated for such offices are thereby in effect cov-
ered back into the Treasury.

It is within the power of the officers of the House to remove at will
employees subject to appointment by them, and to refrain from appointing
their successors.

One Congress may not, even by statute, provide officers or employees
for the service of its successor. One House may continue the tenure of an
officer after the Congress for which he was appointed has expired, but a
subsequent House may remove such officer and appoint another in his
stead.

On May 9, 1911,1 Mr. John C. Floyd, of Arkamsas, from the Committee on
Accounts, submitted a report2 on a resolution declaring vacant on May 15, 1911,
certain offices and employments in the service of the House. In the course of this
report the committee includes the following discussion of the rights of the House
in providing for its service:

[The] House of Representatives has constitutional power at will to dispense with offices in its own
service and to create other offices it may deem necessary by simple resolution of the House regardless
of what the House in a previous Congress may have provided for its own service either by statute or
resolution. Therefore we recommend the adoption of a simple resolution declaring certain offices vacant

on and after May 15, 1911, and another resolution substituting therefor certain new offices, fewer in
number.

As to the effect of such resolutions upon incumbents of offices affected, the
report holds:

The effect of the adoption of this resolution will be to separate on said date from the service of
the House the present incumbents of the offices made vacant and to abolish such offices.

On the question of salaries in such cases, the report holds:

The salaries already appropriated for such offices for the balance of this fiscal year, ending June
30, 1911, and for the entire fiscal year ending June 30, 1912, will be covered back into the Treasury;
in fact, they will not be withdrawn from the Treasury, for the Clerk of the House, in executing the
resolution, will not make requisition on the Secretary of the Treasury, and consequently no warrant
willissue. The Clerk’s annualreport of expenditures will show unexpended balances for the remainder
of the present and for the whole of the next fiscal year under the heading “Salaries, officers, and
employees.” Then, at the ensuing regular session, when the legislative appropriation bill is formulated
for the fiscal year ending June 30, 1913, the salaries of the offices now made vacant will be, in accord-
ance with the resolution, omitted altogether from the bill. This method your committee recommenda.
It is direct, and admits of no delay in its execution. Then, if thought necessary or advisable, the House
may follow up this action and leisurely pass a joint resolution repealing the provisions of the legisla-
tive, executive, and judicial appropriation acts of June 17, 1910, and March 4, 1911, making appropria-
tions for the specific offices in question. This course was suggested instead of that we recommend as
being the only legalmethod whereby the House may act in the matter. But we are convinced that it
is perfectly competent for the House to follow the method first outlined. Moreover, concurrence of the
Senate and the approval of the President is necessary for the passage of a joint resolution, and that
body may not act at once, if it acts at all.

1First session Sixty-second Congress, Record, p. 1148.
2House Report No. 25.
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Relative to the power of the House to create and discontinue the services of
its own officers, the report further says—

Is is inconceivable that the House can not independently of both the Senate and President regulate
its internal affairs to the extent of abolishing and creating its own offices and employees. Because a
former House chose to maintain and appropriate for certain offices in the service of the House is no
good reason why this present House should be bound by that action, any more than that the rules
of the last Congress are orshould be the rules of this Congress. Under the Constitution each House
may determine the rules of its proceedings. (Art. I, see. 5, par.).

The Constitution (Art. 1, see. 2, par. 5) also declares: “The House of Representatives shall choose
their Speaker and other officers.”

The rule of the House (Rule II) provides that each officer elected by the House “shall appoint all
of the employees of his department provided for by law.” Judge William Lawrence, for many years
Comptroller of the Treasury, and a Member of this House, whose legal learning and experience made
him an authority on questions of constitutional and parliamentary law, in commenting on this rule
(which has been the rule for many yews), said:

“It is well settled that when authority is granted to a designated officer to appoint any person in
his discretion to an office, and the law does not give the incumbent a right to hold the same for any
specified period, the power of removal and of filling the vacancy thereby made is incidental to the
authority to appoint.” (Judge Lawrence cited 2 Story Const., 4th ed., par. 1537. First Comptroller’s
Decisions, Vol. V, p. 4.)

We believe that according to this principle it would be entirely within their power for the Speaker,
the Clerk, the Sergeant-at-Arms, and the Doorkeeper to remove from office the incumbents of the
offices now in question, and to refrain from appointing their successors. The object sought could thus
be accomplished in a very simple way. But we believe the transaction should be by order of the House
and publicly recorded, as we propose.

Judge Lawrence, in the same decision, says:

“The Revised Statutes (sec. 53) have created certain officers of the House. But each House has
power to appoint other officers of its own creation, and to remove, and even to refuse to employ those
provided for by a statute of a previous Congress. The right to create appropriate offices, and to appoint
officers, is given by the Constitution, and can not be taken away by a statute not assented to by the
Congress affected thereby. A right or power given by the Constitution can not be taken away by a
statute.”

And further on in the same decision:

“k * * the House of the Forty-seventh had no power to provide a Speaker or any other officer of
the House of the Forty-eighth Congress, because the Constitution gives to the House of each Congress
the sole, uncontrolled, and independent power to choose and remove all its own officers at pleasure.
Even a statute enacted by the Fortyseventh Congress could not take from the House of the Forty-
eighth Congress its power to choose all its own officers. Such statute would be void. This appears so
clearly by the words of the Constitution that no argument seems necessary to prove it. Neither the
House of the Forty-seventh Congress, nor even a statute, could continue Grayson in office during any
part of the Forty-eighth Congress against the choice or direction of the House of the latter Congress.
If this could be done, a Speaker could equally, by the same forms, be imposed on the present House.
The attempt to do so would be absurd.”

The case under discussion at that time and decided by Judge Lawrence January 11, 1884 (1-48),
was that of Davidson, appointed to succeed Grayson, whose employment by name was authorized by
a resolution adopted by the House in the Forty-seventh Congress, known as “House appointees’ case,”
and the question raised was as to “the authority of the House of Representatives of one Congress to
remove a person holding his appointment under a statute enacted by or under color of a resolution
of the House of a prior Congress.” The syllabus, paragraphs 5 and 6, says:

“An act of Congress may continue the existence of such office or employment for either House of
Congress, and may provide for the payment of the officer or employee so appointed, even after the Con-
gress during which he was appointed has expired.
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“But the House of Representatives of a subsequent Congress may remove any officer or employee
so continued, and appoint another in his stead, or, by rule, authorize any proper officer to do so.”

This decision has not been reversed by any succeeding comptroller.

It will be observed that Judge Lawrence throughout applies the term “officers” to other than those
elected by the House, i.e., those commonly called “employees.” In this he seems to have been fully justi-
fied and sustained.

Again, in Ordway’s cam, Judge Lawrence, comptroller, says:

“The House resolution of June 18, 1878, does not per se give a continuing authority to select or
employ a person to prepare an index. It could not give authority to a committee of a subsequent
House.” (First Comptroller’s Decisions, Vol. IV, p. 529.)

Your committee adopts the view so clearly expressed by Judge Lawrence that each House has
power to remove, and even refuse to employ, officers provided for by a statute of a previous Congress,
and that each House has the sole, uncontrolled, and independent power to choose and remove all its
own officers at pleasure, and therefore recommends that certain officers be declared vacant.

37. Instance wherein the Senate by resolution removed its Sergeant
at Arms.

An officer of the Senate being charged with authorship of a magazine
article prejudicial to the reputations of Members of Congress, was sus-
pended pending an investigation

In response to charges made in open session, an officer of the Senate
appeared voluntarily at the bar and being arraigned declined counsel.

In arraigning one of its officers the Senate declined to require that
questions be reduced to writing, and elected to interrogate him orally.

The Senate having dismissed its Sergeant at Arms for cause, declined
to take further punitive action.

On the removal of the Sergeant at Arms, the Deputy Sergeant at Arms
succeeded to the duties of the office as Assistant Sergeant at Arms, without
action by the Senate.

On February 3, 1933,1 Mr. James E. Watson, of Indiana, rising in the Senate,
called attention to an article appearing in the current number of a magazine under
the title “Over the Hill to Demagoguery” and purporting to be written by David
S. Barry, Sergeant at Arms of the Senate, from which he read the following excerpt:

Contrary, perhaps, to the popular belief, there are not many crooks in Congress, that is, out-and-

out grafters or those who are willing to be such. There are not many Senators or Representatives who
sell their vote for money, and it is pretty well known who those few are.

Mr. Watson alluded to the long service of the Sergeant at Arms in that capacity
and his previous experience as a newspaper correspondent, and moved that he be
brought before the Senate for the purpose of answering under oath such questions
as might be asked him touching the article, and be afforded an opportunity of
offering such explanation as he might desire to make in that connection.

The President pro tempore 2 entertained the motion, as privileged, and it was
unanimously agreed to.

1Second session, Seventy-second Congress, Record, p. 3269.
2 George H. Moses, New Hampshire, President pro tempore.
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Whereupon Mr. David A. Reed, of Pennsylvania, being recognized, said:

I observe that Mr. Barry is now in the Chamber. I move that the oath be now administered to
him by the Presiding Officer.

The motion being put was decided in the affirmative, when the President pro
tempore said:

This is a unique proceeding. The Senate is about to put on hearing one of its officers. The oath
is about to be administered to that officer under a vote of the Senate. The manner of proceeding with
the hearing is wholly unknown to the Senate. It has occurred to the Chair that at least the matter

of procedure might be referred to the Committee on Rules, so that the Senate might establish a prece-
dent in the event that hereafter some of its officers should possibly transgress the proprieties.

No action was taken on the suggestion of the President pro tempore relative
to reference of the matter to the Committee on Rules, and following brief debate
on procedure, the President pro tempore announced:

The Chair is about to administer the oath to the Sergeant at Arms.

Sergeant at Arms Barry rose and raised his right hand. The President pro tem-
pore administered the oath:

You do solemnly swear, in reference to the cause now on hearing before the Senate, that you will
tell the truth, the whole truth, and nothing but the truth, so help you God?

The President pro tempore then asked:

Does the Senate ask that any time be given Mr. Barry in which to consider his answer?

Mr. William E. Borah, of Idaho, responded:

Mr. President, I suggest that Mr. Barry state whether or not he desires to proceed at this time.
If he desires time to consult counsel, the Senate ought to give it to him. After that we can determine
how we will question him, if he does not desire time.

The President pro tempore rejoined:
Very well; the Senate will hear the Sergeant at Arms.

The Sergeant at Ams said:

I have no desire to have counsel. There is no real explanation to make. The article stands for what
it says. Any further statement that is desired I will be glad to make about it, but I have no desire
to make one.

Mr. Henry F. Ashurst, of Arizona, moved that all questions propounded to the
Sergeant at Arms be submitted in writing.
The motion was rejected.
Whereupon, the President pro tempore announced:
The Chair assumes that the Senate for the minute has resolved itself into a court of inquiry, and,
having rejected the motion of the Senator from Arizona that questions to the Sergeant at Arms be pro-

pounded in writing, the Chair holds that any Senator may rise and orally propound to the Sergeant
at Arms any question which he has in mind.

Various Senators propounded questions, all of which were answered by the Ser-
geant at Arms. At the conclusion of the examination, Mr. Reed said:

Mr. President, it is perfectly clear that Mr. Barry has charged some of the Members of the Senate
and some of the Memebers of the House with bribery. It is also clear that he says under
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oath that that charge is unsupported by any evidence, and that he is unable to give the name of any
Senator or any Member of the other House whom he knows or believes to be guilty of bribery. I move
that the Sergeant at Arms be suspended from office until further action of the Senate; and that at
4 o’clock on February 7 the Senate proceed to final disposition of this matter.

Mr. George W. Norris, of Nebraska, proposed as a substitute:

That David S. Barry be, and he is hereby, removed from the office of Sergeant at Arms of the
Senate.

The question being taken on the substitute, and the yeas and nays being
ordered, the substitute was rejected—yeas 31, nays 40.
The President pro tempore submitted the pending question as follows:

The Chair understands the question before the Senate to be this: The Senator from Pennsylvania
has moved that the Sergeant at Arms be suspended from office until further action of the Senate and
that at 4 o’clock on Tuesday, February 7, the Senate proceed to the final disposition of the matter,
in the meantime the whole subject to be referred to the Committee on the Judiciary.

The motion was agreed to.
Mr. Thomas J. Walsh, of Montana, sent to the desk the following resolution
which, on his request, was received and referred to the Committee on the Judiciary:

Resolved, That the proceedings of the Senate this day had in the matter of the Sergeant at Arms
be certified to the district attorney of the District of Columbia with a view to prosecution under section
38 of title 6 of the Code of the District of Columbia, as follows: “Whoever publishes a libel shall be
punished by a fine not exceeding $1,000 or imprisonment for a term not exceeding five years, or both.”
And also to the district attorney for the southern district of New York for appropriate action by him.

No further action on the resolution appears.
On February 7,2 Mr. Norris, rising to submit a privileged report from the Com-
mittee on the Judiciary, said:

The Committee on the Judiciary have had under consideration the matter which the Senate
referred to them regarding what action, if any, should be taken upon the case of the Sergeant at Arms
for the writing of an article published in the February issue of the New Outlook. After due consider-
ation the committee have directed me to report to the Senate that we recommend to the Senate the
adoption of the resolution which I send to the desk.

The Clerk read the resolution as follows:

Resolved, That David S. Barry be, and he is hereby, removed from the office of Sergeant at Arms,
and Doorkeeper of the Senate.

After debate, Mr. Otis F. Glenn, of Illinois, offered this substitute:

Whereas David S. Barry, when Sergeant at Arms of the Senate, caused to be published in the New
Outlook, a magazine of general circulation, an article which reflects upon the integrity of Members of
both Houses of the Congress;

Whereas upon a hearing the said Barry admits he does not have in his possession any facts
substantiating such statements made in said article;

Whereas the said article impugns the honor of the Members of Congress;

Resolved, That such conduct upon the part of an employee of the Senate be, and the same is
hereby, condemned; and the fact that Mr. Barry has in the Senate and before the committee

3 Record, p. 3511.
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repeatedly disavowed any intention of reflecting upon the honor of the Congress makes any further
punishment unnecessary.

Further resolved, That said David S. Barry be, and he is hereby, reinstated as Sergeant at Arms
of the Senate.

The question being put, and the yeas and nays being ordered, the yeas were
15, the nays were 56, and the substitute was not agreed to.

Mr. L. J. Dickinson, of Iowa, moved as a substitute for the pending resolution:

That the pending resolution be referred to the Committee on Rules, with power to reconsider the
complaint against Sergeant at Arms David S. Barry, to reinstate, reprimand, or dismiss said official
of the Senate.

The question being taken, on a yea and nay vote, there were 10 yeas and 58
nays and the substitute was rejected.

The question recurring on the original resolution, and being taken by yeas and
nays, there were yeas 53, nays 17, the resolution recommended by the Committee
on the Judiciary was adopted, and the Sergeant at Arms was removed from office.

Thereupon, J. Mark Trice, the Deputy Sergeant at Arms, automatically suc-
ceeded to the duties of the office without action by the Senate and for the remainder
of the session executed official papers as “Deputy Sergeant at Arms.”



Chapter CLV.!
THE ELECTORS AND APPORTIONMENT.

. Constitution and laws relating to electors. Section 38.

. Constitution and laws relating to apportionment. Sections 39-47.

The privilege of bills relating to census and apportionment. Sections 48-52.
. Right of the State to change districts. Section 53.

. Claims of States to representation in excess of apportionment. Section 54.
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38. The right of citizens of the United States to vote shall not be denied
or abridged on account of sex.
The nineteenth amendment to the Constitution provides:
SECTION 1. The right of citizens of the United States to vote shall not be denied or abridged by

the United States or by any State on account of sex.
SEC. 2. Congress shall have power to enforce this article by appropriate legislation.

39. The Constitution provides that the enumeration to fix the basis of
representation shall be made once in every ten years.

The distribution of representation under the several apportionments.

Section 2 of Article XIV of the Constitution provides—

Representatives shall be apportioned among the several States according to their respective num-
bers,2 counting the whole number of persons3 in each State, excluding Indians not taxed.

1 Supplementary to Chapter VIII.

2The various apportionments, including the first one made in the Constitution itself, have been
as follows:

States. 1787|1790 | 1800 | 1810 | 1820 | 1830 | 1840 | 1850 | 1860 | 1870 | 1880 | 1890 | 1900 | 1910 | 1920 | 1930
Delaware 1 1 1 1 1 1 1 1 1 1 1 1
Pennsylvania 8 13 26 28 24 25 24 27 28 30 32 34
New Jersey .. 4 5 6 6 5 5 5 7 7 8 10 14
Georgia ... 3 2 7 9 8 8 7 9 10 11 11 10
Connecticut . 5 7 6 6 4 4 4 4 4 5 5 6
Massachusetts . 8 14 13 12 10 11 10 11 12 13 14 15
Maryland ..... 6 8 9 8 6 6 5 6 6 6 (] 6
South Carolina 5 6 9 9 7 6 4 5 7 7 7 6
New Hampshire . 3 4 6 5 4 3 2 3 2 2 2 2
Virginia ........ 10 19 22 21 15 13 11 9 10 10 10 9
New York 6 10 34 40 34 33 31 33 34 34 37 45
North Carol 5 10 13 13 9 8 7 8 9 9 10 11
Rhode Island 1 2 2 2 2 2 2 2 2 2 2 2
Vermont ... . 2 5 5 4 3 3 3 2 2 2 1
Kentucky 2 12 13 10 10 9 10 11 11 11 9
Tennessee 9 13 11 10 8 10 10 10 10 9
Ohio 14 19 21 21 19 20 21 21 21 24
Louisiana 3 3 4 4 5 6 6 6 7 8
Indiana .... 3 7 10 11 11 13 13 13 13 12
Mississippi ... 1 2 4 5 5 6 7 7 8 7
Illinois 1 3 7 9 14 19 20 22 25 27
Alabama ......c.cccoviecccccnnnnee 2 5 7 7 6 8 8 9 9 9
Maine . 7 8 7 6 5 5 4 4 4 3
MISSOUTT «ovvveneniririerererceeerenereneene | e 1 2 5 7 9 13 14 15 16 13

3The Constitution also provides for ascertaining this number of persons by a census every ten
years.

31
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But when the right to vote at any election for the choice of electors for President and Vice-President
of the United States, Representatives in Congress, the executive and judicial officers of a State, or the
members of the legislature thereof, is denied to any of the male inhabitants of such State, being
twenty-one years of age, and citizens of the United States, or in any way abridged, except for participa-
tion in rebellion, or other crime, the basis of representation therein shall be reduced in the proportion
which the number of such male citizens shall bear to the whole number of male citizens twenty-one
years of age in such State.

The last apportionment, which was the first under the act of 1929, was made
on the basis of one Representative for 280,679 of population.

40. From March 3, 1913, the membership of the House was fixed at 435.

The law of August 8, 1911, makes the following provisions as to the member-
ship of the House:

That after the third day of March, nineteen hundred and thirteen, the House of Representatives
shall be composed of four hundred and thirty-five members.

41. The apportionment of Representatives to the several States under
the law of 1929.

Under the law of 1929 the President transmits to each fifth Congress
a statement of population and apportionment of existing number of Rep-
resentatives among the several States thereunder.

Methods of apportioning the existing number of Representatives
among the several States in accordance with the census.

The act of June 18, 1929,2 makes the following provisions as to apportionment:

SEC. 22. (a) On the first day, or within one week thereafter, of the second regular session of the
Seventy-first Congress and of each fifth Congress thereafter, the President shall transmit to the Con-

gress a statement showing the whole number of persons in each State, excluding Indians not taxed,
as ascertained under the fifteenth and each subsequent decennial census of the popula-

1TU. S. Code, title 2, sec. 2.
Footnote 2 continued from p. 31:

States. 1787|1790 | 1800 | 1810 | 1820 | 1830 | 1840 | 1850 | 1860 | 1870 | 1880 | 1890 [ 1900 | 1910 | 1920 | 1930
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tion, and the number of Representatives to which each State would be entitled under an apportionment
of the then existing number of Representatives made in each of the following manners:

(1) By apportioning the then existing number of Representatives among the several States
according to the respective numbers of the several States as ascertained under such census, by the
method used in the last preceding apportionment, no State to receive less than one Member;

(2) By apportioning the then existing number of Representatives among the several States
according to the respective numbers of the several States as ascertained under such census, by the
method known as the method of major fractions, no State to receive less than one Member; and

(3) By apportioning the then existing number of Representatives among the several States
according to the respective numbers of the several States as ascertained under such census, by the
method known as the method of equal proportions, no State to receive less than one Member.

42, Statement of population and apportionment thereunder submitted
to the Seventy-first Congress, and form of message transmitting it.—On
December 5, 1930,1 it being the first day of the second regular session of the Sev-
enty-first Congress, the President transmitted to the Congress the following mes-
sage:

To the Congress of the United States:

In compliance with the provisions of section 22 (a) of the act approved June 18, 1929, I transmit
herewith a statement prepared by the Bureau of the Census, Department of Commerce, giving the
whole number of persons in each State, exclusive of Indians not taxed, as ascertained under the Fif-
teenth Decennial Census of population, and the number of Representatives to which each State would
be entitled under an apportionment of the existing number of Representatives by the method known
as the method of major fractions, which was the method used in the last preceding apportionment, and
also by the method known as the method of equal proportions.

HERBERT HOOVER.

The message was accompanied by the following statement:
Apportionment of 435 Representatives by the method of major fractions, which was used in the last

preceding apportionment, and by the method of equal proportions with total population of the several
States, number of Indians not taxed, and population basis of apportionment

Apportionment of 435
Representatives by meth-
od of—
Population Population
State as enumer- | Indians not | basis of ap- | Major frac-
ated April taxes portion- tions used
1, 1930 ment in last pre- | Equal pro-
ceding ap- portions
portion-
ment
Total . .| 122,288,177 194,722 | 122,093,455 435 435
Alabama .. 2,646,248 6 2,646,242 9 9
Arizona ... 435,573 46,198 389,375 1 1
Arkansas . 1,854,482 38 1,854,444 7 7
California 5,677,251 9,010 5,668,241 20 20
Colorado .. 1,035,791 942 1,034,849 4 4
Connecticut . 1,606,903 6 1,606,897 6 6
Delaware . 238,380 | oo 238,380 1 1
Florida .... 1,468,211 20 1,468,191 5 5
Georgia ... 2,908,506 60 2,908,446 10 10

1Third session, Seventy-first Congress, House Document No. 664.



34 PRECEDENTS OF THE HOUSE OF REPRESENTATIVES. §43

Apportionment of 435 Representatives by the method of major fractions, which was used in the last
preceding apportionment, and by the method of equal proportions with total population of the several
States, number of Indians not taxed, and population basis of apportionment—Continued

Apportionment of 435
Representatives by meth-
od of—
Population Population
State as enumer- | Indians not | basis of ap- | Major frac-
ated April taxes portion- tions used
1, 1930 ment in last pre- | Equal pro-
ceding ap- portions
portion-
ment

Idaho .. 445,032 3,496 441,536 2 2
Illinois 7,630,654 266 7,630,388 27 27
Indiana 3,238,503 23 3,238,480 12 12
Iowa ... 2,470,939 519 2,470,420 9 9
Kansas 1,880,999 1,501 1,879,498 7 7
Kentucky 2,614,589 14 2,614,575 9 9
Louisiana 2,101,593 2,101,593 8 8
Maine ..... 797,423 797,418 3 3
Maryland .. 1,631,526 4 1,631,522 6 6
Massachusetts . 4,249,614 16 4,249,598 15 15
Michigan ... 4,842,325 273 4,842,052 17 17
Minnesota . 2,563,953 12,370 2,551,583 9 9
Mississippi 2,009,821 1,667 2,008,154 7 7
Missouri ... 3,629,367 257 3,629,110 13 13
Montana .... 537,606 12,877 524,729 2 2
Nebraska 1,377,963 2,840 1,375,123 5 5
Nevada ...... 91,058 4,668 86,390 1 1
New Hampshire . 465,293 1 465,292 2 2
New Jersey .. 4,041,334 15 4,041,319 14 14
New Mexico . 423,317 27,335 395,982 1 1
New York ..... 12,588,066 99 | 12,587,967 45 45
North Carolina 3,170,276 3,002 3,167,274 11 11
North Dakota 680,845 7,505 673,340 2 2
Ohio ........... 6,646,697 64 6,646,633 24 24
Oklahoma . 2,396,040 13,818 2,382,222 9 9
Oregon 953,786 3,407 950,379 3 3
Pennsylvania 9,631,350 51 9,631,299 34 34
Rhode Island 687,497 | oo 687,497 2 2
South Carolina ... 1,738,765 5 1,738,760 6 6
South Dakota 692,849 19,844 673,005 2 2
Tennessee . 2,616,556 59 2,616,497 9 9
Texas .. 5,824,715 114 5,824,601 21 21
Utah 507,847 2,106 505,741 2 2
Vermont . 359,611 | oo 359,611 1 1
Virginia .. 2,421,851 22 2,421,829 9 9
Washington . 1,563,396 10,973 1,552,423 6 6
West Virginia 1,729,205 6 1,729,199 6 6
Wisconsin .. 2,939,005 7,285 2,931,721 10 10
Wyoming ... 225,565 1,935 223,330 1 1

43. If Congress fails to apportion, each State shall be entitled to the
number of Representatives shown in the President’s statement under the
method last used.

On failure of the Congress to apportion, the Clerk certifies to each
State executive the number of Representatives to which the State is enti-
tled under the law.
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Form of the first certificate of notification under the law of 1929.
The act of June 18, 1929, in providing for apportionment, has the following:

(b) If the Congress to which the statement required by subdivision (a) of this section is transmitted,
fails to enact a law apportioning Representatives among the several States, then each State shall be
entitled, in the second succeeding Congress and in each Congress thereafter until the taking effect of
a reapportionment under this act or subsequent statute, to the number of Representatives shown in
the statement based upon the method used in the last preceding apportionment. It shall be the duty
of the Clerk of the last House of Representatives forthwith to send to the executive of each State a
certificate of the number of Representatives to which such State is entitled under this section. In case
of a vacancy in the office of Clerk, or of his absence or inability to discharge this duty, then such duty
shall devolve upon the officer who, under sections 32 and 33 of the Revised Statutes, is charged with
the preparation of the roll of Representatives elect.

(c) This section shall have no force and effect in respect of the apportionment to be made under
any decennial census unless the statement required by subdivision (a) of this section in respect of such
census is transmitted to the Congress within the time prescribed in subdivision (a).

The Seventy-first Congress having failed to enact an apportionment law after
receipt of the required statement of population and apportionment thereunder from
the President, the Clerk dispatched to each State executive a certificate of notifica-
tion in the following form:

I, Wm. Tyler Page, Clerk of the House of Representatives of the United States, hereby certify,
pursuant to section 22, subdivision (B), of the act of the Congress of the United States of America enti-
tled “An act to provide for the fifteenth and subsequent decennial censuses and to provide for appor-
tionment of Representatives in Congress,” approved June 18, 1929, that the State of shall be
entitled, in the Seventy-third Congress and in each Congress thereafter until the taking effect of a
reapportionment under said act or subsequent Statute, to Representatives in the House of Rep-
resentatives of the Congress of the United States.

In witness whereof I hereto affix my name and the seal of the House of Representatives of the
United States of America this fourth day of March, Anno Domini 1931, in the city of Washington, Dis-
trict of Columbia.

44, The law of 1911 provides that Representatives shall be elected in
districts composed of contiguous and compact territory and containing as
nearly as practicable an equal number of inhabitants.

The districts in a State shall be equal to the number of its Representa-
tives, no one district electing more than one Representative.

The act of August 8, 1911,2 has the following:

That in each State entitled under this apportionment to more than one Representative, the Rep-
resentatives to the Sixty-third and each subsequent Congress shall be elected by districts composed
of a contiguous and compact territory, and containing as nearly as practicable an equal number of

inhabitants. The said districts shall be equal to the number of Representatives to which such State
may be entitled in Congress, no district electing more than one Representative.

45. The act of a State legislature redistricting the State in accordance
with the law of 1911 requires the approval of the governor of such State
or passage over his veto.

146 Stat. L., p. 26, 27.
2U. S. Code, Title 2, sec. 3.
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Where the number of Representatives to which a State is entitled
pursuant to the act of 1929 is the same as the number under the last pre-
vious apportionment and the districts are unchanged, elections of Rep-
resentatives may be conducted in the same manner as before the
reapportionment.

Where the number of Representatives has been decreased by the new
apportionment, all the Representatives must be elected by the State at
large unless and until the new districts are created.

Where the number of Representatives for a State has been increased
by the new apportionment, the additional Representatives, if no new dis-
tricts are created, may be elected by the State at large.

Interpretation of the statutes providing for apportionment.

On April 11, 1932,1 the Supreme Court held that the legislature of a State,
in redistricting the State into congressional districts in accordance with the last
previous census, pursuant to the act of 1929, is required to obtain the governor’s
approval or pass the act over his veto, where the constitution of the State so
requires in the enactment of the laws.

The decision holds that a redistricting act or resolution of a legislature not
approved by the governor, or passed over his veto as required by the State constitu-
tion, is void, and in such case the Representatives, if not increased in number, must
be elected by the State at large, regardless of whether the act of 1911, fixing the
requirements of districts, is still in effect.

The court further held that where the number of Representatives has been
increased and the redistricting act is void, the Representatives to which the State
was previously entitled are to be elected in the districts existing at the time of
the attempted redistricting, and the additional Representatives by the State at
large.

As to States where the number of Representatives is unchanged by reapportion-
ment, the decision says:

In States where the number of Representatives remains the same, and the districts are unchanged,

no question is presented; there is nothing inconsistent with any of the requirements of the Congress
in proceeding with the election of Representatives in such States in the same manner as heretofore.

As to States where the number is increased, the court held:
In the absence of the creation of new districts, additional Representatives allotted to a State under
the present reapportionment would appropriately be elected by the State at large.
As to States where the number is decreased, the court said:

Where the number of Representatives has been decreased, there is a different situation as existing
districts are not at all adapted to the new apportionment. It follows that in such a case, unless and
until new districts are created, all Representatives allotted to the State must be elected by the State
at large.

46. The law of 1911 provides for the election of Representatives in old
districts and at large until the respective States shall have rearranged the
districts.—The act of August 8, 1911,2 has the following:

1285 U. S, pp. 355, 375.
2U. S. Code, title 2, sec. 4.
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That in case of an increase in the number of Representatives in any State under this apportion-
ment such additional Representative or Representatives shall be elected by the State at large and the
other Representatives by the districts now prescribed by law until such State shall be redistricted in
the manner provided by the laws thereof and in accordance with the rules enumerated in section three
of this act; and if there be no change in the number of Representatives from a State, the Representa-
tives thereof shall be elected from the districts now prescribed by law until such State shall be redis-
tricted as herein prescribed.

Provisions similar, but not identical are found in previous apportionment acts.

47. The law of 1911 provides that candidates for Representative to be
elected at large shall be nominated in the same manner as candidates for
governor, unless otherwise provided.—The apportionment act of August 8,
1911, has the following:

That candidates for Representative or Representatives to be elected at large in any State shall be

nominated in the same manner as candidates for governor, unless otherwise provided by the laws of
such State.

This was the first instance in which an apportionment act made provision for
the nomination of candidates.

48. While the House gives priority to the consideration of business
made privileged by constitutional mandate, it determines by its rules the
procedure of such consideration.

Dicta relating to the privilege accorded by the Constitution to the
consideration of a measure returned with the President’s veto.

Dicta relating to the Constitutional privilege of a question of impeach-
ment.

Bills relating to the census or apportionment, though privileged, held
subject to the rules of the House providing for the consideration of privi-
leged questions.

The Chair in his ruling is constrained to follow precedent and to obey
a well-established rule even if unreasonable, but one precedent alone when
unsupported by others is not necessarily conclusive.

On May 6, 1921,2 Mr. D. R. Anthony, jr., of Kansas, moved that the House
resolve itself into the Committee of the Whole House on the state of the Union
for the further consideration of the bill (H. R. 5010) making appropriations for the
support of the Army for the fiscal year ending June 30, 1922. and for other pur-
poses.

Pending this motion, Mr. George Holden Tinkham, of Massachusetts, offered,
as privileged under the Constitution, the following resolution:

Whereas the fourteenth article, in addition to and amendment of the Constitution of the United
States, section 2, provides:

“When the right to vote at any election for the choice of electors for President and Vice President
of the United States, Representatives in Congress, the executive and judicial officers of a State, or the

members of the legislature thereof is denied to any of the male inhabitants of such State, being 21
years of age and citizens of the United States, or in any way abridged, except for

1U.S. Code, title 2, sec. 5.
2 First session Sixty-seventh Congress, Record, p. 1129.
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participation in rebellion or other crime, the basis of representation therein shall be reduced in the
proportion which the number of such male citizens shall bear to the whole number of male citizens
21 years of age in such State,” and

Whereas it is generally and commonly alleged and is susceptible of proof that in many States of
the United States the constitutions thereof and the laws enacted by their legislatures have, in effect,
denied or abridged to large numbers of citizens qualified under the Constitution of the United States
the right to vote in such States, and that such alleged nullification of the Constitution of the United
States, whether direct or indirect, constitutes flagrant and persistent disregard and violation of the fun-
damental law of the land and is subversive wholly of law and of Liberty itself; and

Whereas no greater political discrimination could exist between the several States of the Union
and of their citizens than the general conference upon each of the States alike of the power to prescribe
qualifications for electors (subject alone to the inhibitions of the fifteenth and nineteenth amendments
to the Constitution of the United States) upon a basis of population, and the coexistence of an extensive
and evasive unconstitutional denial of the exercise of the franchise to some citizens by some States
resulting in disproportionate political power, accentuated and enlarged by the recent enfranchisement
of females; and

Whereas the House of Representatives is about to make a reapportionment off Representatives in
Congress among the several States, based upon the census of population of 1920: Therefore be it

Resolved, That the Committee on the Census or any subcommittee thereof is hereby authorized
and directed to proceed forthwith to make diligent inquiry respecting the extent to which the right to
vote is denied or abridged to citizens of the United States in any State in violation of the Constitution
of the United States; and said committee is authorized to send for persons and papers, to administer
oaths to witnesses, to conduct such inquiry at such times and places as the committee may deem nec-
essary, and to report its findings and recommendations to the House at the earliest possible moment,
either separately or together with such report as said committee may submit in connection with pro-
posed legislation providing for a reapportionment of Representatives in Congress, to the end that such
reapportionment shall be constitutional in form and in fact.

Mr. Frank W. Mondell, of Wyoming, made the point of order that the resolution
was not so privileged as to take precedence of the privileged motion to resolve into
the Committee of the Whole House on the state of the Union for the consideration
of a general appropriation bill.

Mr. Tinkham urged that his resolution was submitted in compliance with a
mandatory provision of the Constitution and therefore took precedence over a propo-
sition merely privileged under the rules of the House, predicating his argument
upon a decision! rendered on a similar proposition by former Speaker Henderson.

The Speaker 2 in terms overruled specifically the decision cited and said:

The Chair thinks that if this question were brought up as an original question, and there were
no precedents upon it, every Member of the House would at once say, “Why, of course this can not
be admitted as privileged,” because it would give the right to any Member of the House at any time
to abring forward a resolution affecting some constitutional provision and to claim that his individual
resolution can at once set aside all the regular business of the House, and must be considered by the
House in preference to anything else. That puts it above the rules of the House and allows one man,
and one after another if filibustering is desired, to bring before the House a question that he has in
advance prepared, and insist that his individual will and preference shall change the regular order
which the House itself has established just because a clause of the Constitution is affected. So the
Chair thinks that if this were a matter of first impression, there would be no question about it. The
Chair at any rate would have no question about it. But there is an exact precedent for this which has
been followed by the gentleman from Massachusetts, and that has much embarrassed the Chair in
coming to his decision. This whole question of a constitutional privilege being superior to the

1Vol. 1, sec. 305, of this work.
2Frederick H. Gillett, of Massachusetts, Speaker.
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rules of the House is a subject which the Chair has for many years considered, and thought unreason-
able. It seems to the Chair that where the Constitution orders the House to do a thing, the Constitu-
tion still gives the House the right to make its own rules and do it at such time and in such manner
as it may choose, and it is a strained construction, it seems to the Chair, to say that because the Con-
stitution gives a mandate that a thing shall be done, it therefore follows that any Member can insist
that it shall be brought up at some particular time and in the particular way which he chooses.

If there is a constitutional mandate, the House ought by its rules to provide for the proper enforce-
ment of that mandate, but it is still a question for the House how and when and under what procedure
it shall be done, and a constitutional question, like any other, ought to be decided according to the
rules that the House has adopted. But there have been a few constitutional questions—very few—
which have been held by a series of decisions to be of themselves questions of privilege above the rules
of the House. There is the question of the President’s veto, and to the Chair that seems to be the only
one in which there is any good reason to give a privileged status, because the Constitution says that
when the President sends a veto to the House the House shall “proceed to” consider it; and that is
apparently a definite order which can fairly be interpreted to mean that it shall be done at once, and
that has been the practice of the House, and it has been held that without a rule in obedience to the
Constitution a President’s veto should be acted upon, not immediately but within a day or two.

Another subject which has been given constitutional privilege is impeachment. It has been held
that when a Member rises in his place and impeaches an officer of the Government he can claim a
constitutional privilege which allows him at any time to push aside the other privileged business of
the House. To the Chair that does not seem rational. Although impeachment is a matter of constitu-
tional privilege, yet there is no reason why it should not be introduced like any other matter, go into
the basket, and be reported by a committee. But inasmuch as the long line of precedents has given
it a privilege, the Chair would not think of overruling them; but the Chair can see no intrinsic reason
for the privilege. It is simply a matter of precedent.

Then have come the two questions of the census and of apportionment. The Constitution provides
that a census shall be taken every 10 years, and that after the census is taken there shall be an appor-
tionment, and there is a line of decisions holding that because of that constitutional provision, although
the rules of the House have not given the Committee on the Census a privileged status, they can come
in ahead of other questions of privilege, although the House will remember that a few years ago the
theory that a constitutional privilege was higher than the rules of the House received a damaging blow
when it was attempted to bring up a census bill on Calendar Wednesday.

Speaker Cannon held that it was in order to do so, but the House overruled that decision and sus-
tained the sanctity of Calendar Wednesday, and held that a census bill could not come up on that day,
thereby deciding that the rule of the House which sets aside Calendar Wednesday is of higher
authority than the constitutional privilege of the census bill.

But these questions of impeachment and others came up in the early days of the Congress, when
the relative value of a privilege made little difference. In the first half century of our existence the
House was not crowded with business. Anything that came before the House had ample opportunity
to be heard and decided, and the question whether a subject was privileged or not was not of the same
moment that it is to-day, when our calendars are crowded, when it is impossible to transact a tenth
part of the business which is presented to the House, and when it is of vital importance to the House
that it shall be able to determine an order of business and to consider those bills which it considers
of the greatest importance. And apparently recognizing that, in 1880 the House for the first time
adopted a rule defining questions of privilege. It was found necessary to check the tendency to claim
the floor by alleging that a matter was privileged, and so Rule IX was adopted, which says:
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“Questions of privilege shall be first, those affecting the rights of the House collectively, its safety,
dignity, and the integrity of its proceedings; second, the rights, reputation, and conduct of Members
individually in their representative capacity only; and shall have precedence of all other questions,
except motions to adjourn.”

It is fair to say that when that rule was adopted a motion was made that no other questions except
those specified should be questions of privilege; and by that undoubtedly it was intended to shut out
those questions of constitutional privilege which by long practice had become established. But that was
voted down. The House obviously thought that it was not safe to say that there should be no questions
of privilege except these described in Rule IX. That was in 1880, and the House had then recently,
in the Hayes-Tilden contest, had a very vivid experience how important a question of privilege might
be when Speaker Randall, in a turbulent House and in a great emergency, when an element in his
own party was endeavoring to filibuster against the counting of the vote, held that the law of Congress
and the necessity of determining the election was above the rules of the House, and insisted that there
should be a vote. The Chair thinks it quite natural that Members who had had that recent experience
should feel that it was not safe to decide that there should be no other questions of privilege than these
described.

But this Rule IX was obviously adopted for the purpose of hindering the extension of constitutional
or other privilege.

If the question of the census and the question of apportionment were new questions, the Chair
would rule that they were not questions of constitutional privilege, because, while of course it is nec-
essary to obey the mandate of the Constitution and take a census every 10 years and then make an
apportionment, yet there is no reason why it should be done to-day instead of to-morrow. It seems to
the Chair that no one Member ought to have the right to determine when it should come in in pref-
erence to the regular rules of the House, but that the rules of the House or the majority of the House
should decide it. But these questions have been decided to be privileged by a series of decisions, and
the Chair recognizes the importance of following precedents and obeying a well-established rule, even
if it is unreasonable, that this may be a government of laws and not of men.

Now comes the decision by Speaker Henderson which stands alone on all fours with the present
case. Shall it be followed? If you will notice the ruling of Speaker Henderson, you will see that it was
not a carefully reasoned opinion. It seems to have been an impulsive, offhand opinion. He says:

“The Chair is unable to see why we should wander even among the precedents, which the Chair
has looked over to some extent and which are all one way, when we have the plain language of the
Constitution before us.”

He does not consider it necessary to consider precedents, but relies on the plain language of the
Constitution. But, as I have already indicated, I do not agree that the language of the Constitution
gives any privilege superior to the rules of the House. The plain language of the Constitution simply
provides for equal representation. But this resolution and the resolution upon which Speaker Hender-
son ruled did not provide that at all, it did not pretend to carry out the mandate of the Constitution.
This resolution simply says the Committee on Census is directed to proceed forthwith to make diligent
inquiry. An inquiry is all the resolution provides, and the Chair finds it difficult to see why on a new
question Speaker Henderson ruled as he did if he had given the matter careful investigation. He him-
self said within a year of that time in passing on the question of the constitutional privilege of the
census:

“If this were an original question, the Chair would be inclined to hold that if the House adopts
rules of procedure and leaves out any committee from the list of committees whose reports are privi-
leged, that that committee would be remitted to those rules of procedure adopted by the House for its
guidance.”

He agrees with the present occupant of the chair, that except for precedent, the Committee on the
Census could not claim the constitutional privilege.

Therefore it seems to the Chair, there being this one precedent, and no others, and the claim of
the gentleman from Massachusetts, Mr. Tinkham, being directly hostile to the control of the Home over
its own business, it being an attempt to broaden the figment of constitutional privilege,
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which in 1880 the House started to limit, and which it seems to the Chair for the orderly prosecution
and control by the House of its business ought to be narrowed rather than broadened, the Chair sus-
tains the point of order.

Mr. Tinkham appealed from the decision of the Chair, and the question being
taken, “Shall the decision of the Chair stand as the judgment of the House?”, there
appeared yeas 285 and nays 47. So the decision of the Chair was sustained.

49. A bill relating to the taking of the census was formerly held to be
privileged because of the constitutional requirement.

On March 17, 1910,1 Mr. Edgar D. Crumpacker, of Indiana, proposed to call
up, as privileged under the Constitution, the following joint resolution reported from
the Committee on the Census:

Resolved, etc., That the schedules relating to population for the Thirteenth Decennial Census, in
addition to the inquiries required by the act entitled “An act to amend section 8 of an act to provide
for the Thirteenth and subsequent decennial censuses, approved July 2, 1909,” approved February 25,

1910, shall provide inquiries respecting the nationality or mother tongue of all persons born in foreign
countries.

Mr. Thomas S. Butler, of Pennsylvania, having made the point of order that
the resolution was not privileged, the Speaker2 submitted to the House the ques-
tion:

Is the bill called up by the gentleman from Indiana in order as a question of constitutional privi-
lege, the rule prescribing the order of business to the contrary notwithstanding?

On motion of Mr. Oscar W. Underwood, of Alabama, this question was amended
to read:

Is the House joint resolution, called up by the gentleman from Indiana, in order now?

The question being taken, it was decided in the affirmative, 201 ayes to 72
nays, and the House proceeded to the consideration of the joint resolution.

50. On June 21, 19183 Mr. Harvey Helm, of Kentucky, as a privileged
question, moved that the House proceed to the consideration of the bill
(H. R. 11984) making provision for the Fourteenth and subsequent decen-
nial censuses.

Mr. Frederick H. Gillett, of Massachusetts, made the point of order that the
motion was not privileged and said:

The Speaker is, I know, perfectly familiar with the precedents and will remember, as I do, the
argument and decision of Speaker Henderson on the subject. In making that decision Speaker Hender-
son indicated that if it was a new question without precedents he would be disposed to rule otherwise,
and I think anybody would admit that the mere fact that the Constitution makes it the duty of Con-
gress to provide for a census does not necessarily decide in what way the committee shall bring up
that bill. It does not give the chairman of any one committee—the Committee on the Census or any
other—the right to bring up any particular bill at any particular time. It really is a matter for Congress
to decide by its rules how and in what way a bill should be brought up. The rules would naturally
provide for it. It is simply our duty to pass a bill, but not any particular bill at any particular time.

It is the duty of Congress under the Constitution to paw appropriation bills for the expenses of
the Government; but no one has ever contended that the Appropriation Committees derive their privi-
lege from the Constitution, but it is derived from the rules of the House.

1Second session Sixty-first Congress, Journal, p. 444. Record, p. 3290.
2Joseph G. Cannon, of Illinois, Speaker.
3 Second session Sixty-fifth Congress, Record, p. 8130.
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The Speaker! overruled the point of order on the ground that the bill was in
compliance with a mandatory provision of the Constitution, and under the decisions
of former Speakers of the House the privilege of such bills was too well established
to be questioned.

51. A bill making an apportionment of Representatives presents a
question of constitutional privilege.

A motion to go into Committee of the Whole to consider a bill being
made, the House expresses its wish as to consideration by passing on this
motion, and not by raising the question of consideration.

On October 14, 1921,2 Mr. Isaac Siegel, of New York, as a privileged question,
moved that the House resolve itself into the Committee of the Whole House on
the state of the Union for the consideration of the bill (H. R. 7882) providing for
reapportionment of Representatives in Congress.

Mr. Thomas L. Blanton, of Texas, and Mr. Otis Wingo, of Arkansas, made the
point of order that the motion was not privileged.

The Speaker 3 overruled the point of order.

Thereupon Mr. Blanton demanded that the question of consideration be put.

The Speaker held that the motion to go into the Committee of the Whole raised
the question of consideration and overruled the point of order.

52. A motion to go into the Committee of the Whole House on the state
of the Union to consider an apportionment bill was formerly held to take
precedence over the motion to go into the committee to consider a general
appropriation bill.

The motion to resolve into Committee of the Whole to consider a privi-
leged bill is not amendable.*

On February 9, 1911,5 Mr. Charles F. Scott, of Kansas, moved that the House
resolve itself into the Committee of the Whole House on the state of the Union
for the consideration of the bill H. R. 31596, the agricultural appropriation bill.

Pending this motion, Mr. Edgar D. Crumpacker, of Indiana, moved that the
House resolve itself into the Committee of the Whole House on the state of the
Union to consider the bill (H. R. 30566) for the apportionment of Representatives
in Congress among the several States under the Thirteenth Decennial Census.

The Speaker 6 said:

The gentleman from Indian rose for the purpose of submitting a motion to the House that it do
resolve itself into the Committee of the Whole House on the state of the Union for the purpose of con-
sidering the bill referred to—the apportionment bill—reported from the Committee on the Census. It
seems to the Chair the gentleman calls up a matter which heretofore has been held, with one excep-

tion, uniformly to be a question of constitutional privilege, and the Chair will recognize the motion of
the gentleman from Indiana.

1Champ Clark, of Missouri, Speaker.

2 First session Sixty-seventh Congress, Journal, p. 483; Record, p. 6307.
3 Frederick H. Gillett, of Massachusetts, Speaker.

4However, see clause 5 of Rule XXIV.

5Third session Sixty-first Congress, Record, p. 2205.

6 Joseph G. Cannon, of Illinois, Speaker.
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Thereupon Mr. Scott, rising to a parliamentary inquiry, asked if it would be
in order to offer his motion as an amendment to the motion of the gentleman from
Indiana.

The Speaker replied:

Those motions under the rule in the practice of the House have not been considered as amendable,
since no time would be saved and no purpose would be effected.

53. The Virginia election case of Parsons v. Saunders, in the Sixty-first
Congress.

Instance wherein a State legislature twice redistricted the State
between enumerations.

A reapportionment by a State legislature which rendered congres-
sional districts of the State less compact and contiguous as to territory
and more disproportionate as to population was not disturbed.

On June 21, 1910, Mr. James M. Miller, of Kansas, from the Committee on
Elections No. 2, submitted the report of the majority of the committee in the Vir-
ginia case of John M. Parsons v. Edward W. Saunders.

The apportionment of 1901 made no change in the number of Representatives
allotted under the previous apportionment to the State of Virginia in the House
of Representatives, and the congressional districts of the State established under
the apportionment of 1891 remained unchanged until 1906, when a complete
reapportionment was made. In 1908 the State again apportioned its congressional
districts and among other changes transferred Floyd County from the fifth district
to the sixth district.

Prior to the State apportionment of 1908 the population of the fifth and sixth
districts was 175,597 and 181,571, respectively. As the unit of population under
the act of 1901 was approximately 180,000, the fifth district was already below and
the sixth district above the statutory unit, a disparity which the transfer of Floyd
County further increased by reducing the population of the fifth district to 160,191
and increasing that of the sixth district to 196,959.

It is apparent from the testimony of both contestant and contestee that the
transfer also tended to reduce the compactness and to some extent the contiguity
of territory of both districts.

It was charged by the majority of the committee and tacitly conceded by the
minority that the change in the two districts was dictated largely by political consid-
erations.

As there were practically no disputed questions of fact involved, the case
resolved itself largely into a question as to whether the State redistricting act of
1908 was violative of the Federal Constitution, the apportionment act of 1901, and
the constitution of the State of Virginia.

The act of 1901 provides that the Members of the House to which each State
is entitled shall be selected by—

districts composed of contiguous and compact territory, containing as nearly as practicable an equal
number of inhabitants.

1Second, session, Sixty-first Congress, Journal, p. 820; p. 3699; House Report No. 1095.
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Article 5, section 55, constitution of Virginia, quotes the express language of
the Federal statute as follows:

The general assembly shall by law apportion the State into districts corresponding with the
number of Representatives to which it may be entitled in the House of Representatives of the Congress
of the United States, which districts shall be composed of contiguous and compact territory containing,
as nearly as practicable, an equal number of inhabitants.

The majority report points out:

Historically these provisions of the statute of the United States, as of the constitution of Virginia,
were clearly intended to constitute restraints upon legislative discretion so as to prevent the well-
known vicious political device of forming congressional or other legislative districts for mere partisan
purposes

These restrictions upon the legislative power are:

1. Legislative districts must be composed of contiguous territory.

2. Legislative districts must be composed of compact territory.

3. Legislative districts must contain an equal number of inhabitants.

4. The only qualification to these requirements is the phrase “as nearly as practicable.”

The rule is well established that the Constitution must be so construed that every word and phrase
of the organic law shall be given meaning and purpose; also that constitutional provisions are manda-
tory.

As to contiguity, the majority say:

1. Contiguity: An inspection of the map of the district would seem to show that notwithstanding
the taking of Floyd County out of the body of the district, thereby nearly severing it into two parts,
there still remained an apparent strip of contiguity 10 miles in width measured in a straight line
across. The evidence before the committee, however, shows conclusively that at this point, running from
the boundary of Floyd County across to the state line, there is a mountain ridge which prevents public
travel by road between the inhabitants of the one halt of the district with the inhabitants of the other
half, except by going south into the adjoining State or north into the county of Floyd. This mountain
barrier destroys in fact, if not in form, the apparently small strip of contiguity shown upon the map
of the district.

To which the minority reply:

So far as Floyd was concerned, her natural interests and trade relations were with the sixth and
not the fifth district. Her people are contiguous to the railroads in the sixth and trade with the towns
on the lines of these roads. She has practically no trade relations with the fifth.

It is claimed in the majority report that the fifth Virginia district further offends against the Fed-
eral statute on the ground that it is not contiguous and compact territory. The objection on the score
of contiguity is certainly not well taken, for the district is composed of a number of counties which
touch each other in succession, as will be seen from the diagram and map filed. Contiguity means
actual contact, nothing else, and the statute does not contemplate that each county in the district shall
touch every other county, even if such a thing should be possible. It is stated in the report of the
majority that as at present formed, a mountain ridge prevents public travel by road between the inhab-
itants of one portion of the district and the other, save by going through Floyd or North Carolina. The
map to which the report refers shows that if the road from Patrick to Carroll goes through Floyd at
all, it barely crosses, for the most insignificant distance, a sharp point which Floyd thrusts into Patrick.
South of this road the map shows another road from Patrick into Carroll. The majority report further
states that there is an apparent strip of contiguity 10 miles in width, measured in a straight line,
across. This is intended to show that the counties are not contiguous save for this distance. But this
is a mistake. The same map will show that, owing to the configuration of the two counties, they run
together for as much as 30 miles, according to the map. The 10 miles is measured entirely in the
county of Patrick. But granting, for the sake of argument, that the most convenient access from Patrick
to Carroll would be through
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a small part of Floyd, what would it prove? There are many districts in which the most convenient
means of access from one portion of the district to another is through some other district.

On the question of compactness, the majority claim:

2. Compactness: An examination of the map of the fifth and sixth districts prior to this special
apportionment of 1908 reveals the fact that the outline of the fifth district was fairly compact, but that
the sixth district was abnormally elongated, with a tier of counties upon the other, extending in the
form of a “shoestring” over the northern half or more of the fifth district. The removal of Floyd County
under the apportionment act of 1908 from the body of the fifth district clearly destroyed its former
compact form, and grossly aggravated the lack of compactness of the sixth district by attaching Floyd
County to the extreme end of the excessively abnormal district.

In answer the minority assert:

But as in the matter of population, so in the respect of compactness the fifth Virginia district does
not offend in any marked or striking degree; to such a degree, in comparison with other districts cre-
ated in other States, that on this ground the act of the legislature of a State should be set aside, and
the results of an admittedly honest election be nullified. For the purposes of comparison, the rasps of
a number of districts, taken from the Congressional Directory for 1910, are submitted in this connec-
tion.

The majority conclude:

The phrase, “as nearly as practicable,” indicates that these constitutional requirements do not seek
to enforce perfection. Absolute contiguity, compactness, and equality of inhabitants are impossible of
attainment. Mr. Webster discussed the general subject of apportionment in the Twenty-second Con-
gress, first session, in an elaborate report, and with singular clearness and force laid down this rule:

“That which can not be done perfectly must be done in a manner as near perfection as can be.
If exactness can not, from the nature of things, be attained, then the greatest practicable approach
to exactness ought to be made.”

Applying the Webster rule to this case, we can not find any approximation toward the exact truth,
exact right, or exact justice; on the contrary, we find that the State legislature of Virginia turned its
back on these constitutional requirements and deliberately moved away from them.

The basic idea underlying the word apportionment suggests an approximation to the truth, to the
right, to equality, and to justice. The very purpose of an apportionment every 10 years is solely to
approximate more closely a just and fair equality of representation by congressional districts. Can any-
one say that this subsequent change of districts of the act of 1908 was an apportionment? On the con-
trary, it appears to us that it was a perversion of the term. It was a violation of the spirit and the
meaning of an apportionment under the Constitution, and may be rightly declared no apportionment
at all.

The majority report then cites in support of its conclusions the decisions of
higher courts in a number of cases and continues:

After applying every reasonable and fair test suggested by common sense and judicial authority
we have been impelled to this conclusion: This case presents as conclusive evidence of willful and delib-
erate legislative disregard of the fundamental constitutional requirements of contiguity, compactness,
and equality of inhabitants as has come to the attention of the committee in reviewing the decisions
of the courts of the various States of the Union that have declared similar enactments null and void.
The only and the specific purpose of the act of 1908 in taking the county of Floyd out of the Fifth
District and transferring it to the Sixth District, as appears from the evidence, was the political advan-
tage that did result in making a close district barely safe for the dominant political party of the State.

This committee is a judicial tribunal. We have not the right to consider expediency or policy, poli-
tics, or personality. We have but to decide the case upon the broad lines of justice as determined
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by the facts, the law, and the Constitution. But so far as we may go in considering the effect of our
decision, we believe that it will shut the door of the House of Representatives to one of the most
insiduous and dangerous political offenses that can menace democratic government.

Our conclusion is, therefore, that the redistricting act of 1908 of Virginia does not conform to nor
comply with the Constitution of the United States, the United States apportionment act of the Twelfth
Census. nor the constitution of the State of Virginia, and is null and void, and that Floyd County is
still a part of the Fifth Congressional District.

The minority report also cites various judicial decisions, and deduces:

the question of whether a particular apportionment is fair or unfair, just or unjust, in the ordinary
acceptation of the terms, ought not to enter into this determination at all. All apportionments are polit-
ical and are generally regarded by the opposing party as unfair or unjust. There is practically no appor-
tionment which is made by a political organization which could not be re-formed so as to make it fairer
and more just to the opposing organization. The proper question for determination is whether this body
has the right to interfere with the apportionments made by the States, or whether, if it possesses that
power, the interests of the Republic would be forwarded by an attempt on its part to exercise the same
in some universal fashion. If it is to be exercised at all, it should not be exercised capriciously or
spasmodically, but universally, so as to compel every district in the United States to be so constructed
that in conformity with the statute it will be contiguous and compact, containing, as nearly as practical,
an equal number of inhabitants.

In contravention of the contentions of the majority relative to disparity in popu-
lation, the minority list districts in various States showing even greater disparity
and contend:

Many other disparities equally striking might be furnished, but these will suffice. Two things will
be noted upon examination of these figures. First, the wide differences that the States have made in
the relative populations of the districts which they have created; second, that if the fifth Virginia dis-
trict is an unconstitutional formation by reason of the disparity of its population with that of the sixth,
there are many other districts in the country at large offending in a much greater degree, and therefore
calling for rectification. But it is submitted that the existence of these greater disparities in other dis-
tricts, which make the districts in which they occur unconstitutional formations, in the view of the
majority, merely tends to show from another standpoint that the States have not considered that their
right to make these disparities was limited by any constitutional authority.

In conclusion the minority took the ground:

If gerrymandering is the outcome of the exercise of uncontrolled political power under certain
familiar conditions, it is difficult to see how the disease will be cured by transferring the power to
accomplish it from a number of diverse political bodies to one central body, which will be operated upon
by the same considerations as the members of the smaller bodies. If Congress is to undertake the exer-
cise of this authority, conceding that this body possesses it, then it ought to be done upon the theory
that its assumption and exercise will be in the general public interests. What indication has been
afforded that such has been the case, or would be the ease? The latest illustration of scientific arrange-
ment was afforded in the ease of Oklahoma, when the enabling act of Congress created districts in
that State with a population difference of 89,733, and scientifically grouped the democratic majorities
in such fashion that one democratic district had a majority of about 25,000. The remedy offered for
the disease does not commend itself. In lieu of a number of individual gerrymanders, effected by dif-
ferent political organizations, in different States, and working out some kind of equality, as pointed
out by the report in Davison v. Gilbert, we win have one universal gerrymander, coextensive with the
limits of the country. The effect of this new policy in unsettling tenure of seats will be intolerable. No
Member would know when he would be secure from a contest, based on the grounds of disparity of
population or irregularities in the physical make-up of the district. The opportunity to make a uni-
versal gerrymander would be a
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stake well worth the scramble of the party organizations, since it might mean a tenure of power
extending over an indefinite period of years.

The majority report recommended the following resolutions:

Resolved, That Edward W. Saunders was not elected to membership in the House of Representa-
tives of the United States in the Sixty-first Congress and is not entitled to a seat therein.

Resolved, That John M. Parsons was elected to membership in the House of Representatives of
the United States in the Sixty-first Congress from the Fifth District of Virginia and is entitled to a
seat therein.

However, on January 24, 1911, on motion of Mr. Miller, by unanimous consent,
the report was recommitted to the committee, and was not again reported to the
House, Mr. Saunders retaining his seat.

54. The Texas election case of E. W. Cole in the Sixty-eighth Congress.

The House denied the claim of a State to representation greater than
the apportionment had given her when the reasons for such claim applied
to many other States.

The Clerk declined to enroll a person bearing regular credentials, but
claiming to be a Representative in addition to the number apportioned to
his State.

Since the enfranchisement of women constitutional provisions relating
to apportionment are to be read in connection with the nineteenth amend-
ment.

The constitutional provision authorizing an apportionment act based
upon each succeeding census is not mandatory, but such enactments are
discretionary with Congress.

On December 3, 1923,2 at the organization of the House, the Clerk announced
that a concurrent resolution by the Legislature of the State of Texas had been
received, reciting:

Under the constitutional provision providing for representation of the States in the House of Rep-
resentatives on a basis of numerical population, and basing its action on the census of 1920, the State
of Texas proceeded to elect a Representative at Large on the ground that the census of 1920 entitled
the State of Texas to one more Representative than it now has in Congress, making the number 19
instead of 18.

In May, 1922, E. W. Cole, of Austin, Tex., had his name placed on the ballot to be voted on in
the primary election in the selection of democratic nominees for various offices of the State as well
as for Representative at Large in Congress. Mr. Cole secured recognition on the ballot through the
Democratic State executive committee according to his brief filed with his claim. He further alleges
that in July, 1922, at the primary election he received practically the unanimous vote of the Democratic
Party of Texas for the nomination for the position of Representative at Large.

The Governor of the State of Texas at the proper time, it is alleged, issued his proclamation calling
for the election of the various Members of Congress and the State officers in November, 1922, and
among other provisions included in the proclamation was one for the election of a Representative at
Large in Congress for the State of Texas.

A certificate of election issued by the Governor of the State of Texas accrediting
E. W. Cole, as elected from the State at Large, had also been received by the Clerk.

1Third session Sixty-first Congress, Journal, p. 206; Record, p. 1398; Moore’s Digest, p. 43.
2 First session Sixty-eighth Congress, Record, p. 7.
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The claim was referred to the Committee on Elections No. 1 and on March
29, 1924, Mr. John M. Nelson, of Wisconsin, submitted the report of the committee,
who were unanimous in holding that in view of the failure of Congress to amend
the apportionment act of 1913 fixing the number of Representatives in the House
from the State of Texas at 18, the claimant could not be admitted.

In its statement of the case the report ! says:

Claimant alleges that his name was duly placed upon the democratic ballot as the candidate for
that party in the general election held in November, 1922, and that the Republican Party of the State
of Texas had placed upon its ballot as a candidate for the same office the name of Herbert Peairs.

Claimant alleges that in the election November, 1922, the said Herbert Peairs received 46,048
votes and that claimant received 265,317 votes.

Claimant further alleges that thereafter the election board of Texas canvassed the result of the
said general election, and declared that E. W. Cole, the claimant, was duly elected as Representative
at Large from the State of Texas, and that thereafter in due time and form the Hon. Pat. M. Neff,
Governor of the State of Texas, issued, signed, and delivered a certificate of election to claimant as
Representative at Large for the State of Texas, and that said certificate of election was duly filed with
the Clerk of the House of Representatives of the Congress of the United States. Claimant further
alleges that the Clerk of the House of Representatives received and is holding said certificate of elec-
tion, but has refused to file the same or to recognize the claims of the claimant for a seat in the House
of Representatives of Congress and has refused to recognize the appointment of a secretary and other
privileges to which the said E. W. Cole would be entitled as a Representative in the House of Rep-
resentatives in the Sixty-eighth Congress.

After citing section 11 of Article XIV of the Constitution relating to apportion-
ment the report continues:

It may be observed that male citizens only are referred to in this section of the Constitution, but
by the nineteenth amendment to the Federal Constitution women were enfranchised and now those
constitutional provisions have to be read in connection with the nineteenth amendment.

As to claimant’s contention that the reenactment of an apportionment act based
upon each succeeding census is mandatory, the committee hold:

While it is true that some color may be given a claim that long-established custom has fixed that
time for Congress to pass a reapportionment act the first session of Congress following the taking of
the census, it still remains custom and not a constitutional provision nevertheless.

The committee indicate two obstacles to the seating of the claimant. The first
is:

The number of Representatives fixed by an act of the Congress in 1913, based upon the official
census of 1911, is 435. That act of Congress was passed by the House, then by the Senate, and was
signed by the President of the United States. Your committee is of the opinion that the House of Rep-
resentatives alone could not amend or modify an act of the whole Congress by increasing the member-
ship of the House of Representatives to 436 without the act of the House being passed upon by the
United States Senate and the President of the United States. Consonant with that view, then, your
committee is of the opinion that if this claimant were to be seated he would have to be seated through
an act of Congress to increase the membership of the House to 436.

The second is:

1House Report No. 398.
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Even though the House might attempt by its own act and independently of the Senate and of the
President of the United States to seat claimant, thereby increasing the membership of the House by
one Member and increasing the representation of the State of Texas by one, there would be no fund
with which to pay the salary, clerk hire, mileage, and other perquisites and expenses of claimant,
because the appropriation from which salaries, clerk hire, mileage, and other expenses of Members of
the House of Representatives is paid is an appropriation passed by an act of the whole Congress and
approved by the President of the United States, and therefore, even though claimant were seated, his
salary and perquisites would have to be paid by a special act of Congress.

The committee therefore conclude:

To attempt to settle questions of the nature involved in this case by seating the claimant would
be to disorganize the House of Representatives. It would bring up other questions, such as the action
to be taken in the cases of States which are now overrepresented, due to decrease in their population.

Your committee is of the opinion that in cases where States elect Representatives at large in the
belief that such States are entitled to greater representation than they now have, the proper procedure
is for such claimants to find their remedy through a bill presented to the Congress for action rather
than through a report from an elections committee.

Accordingly the report recommended the following resolution:

Resolved, That E. W. Cole is not entitled to a seat in this House as a Representative from the
State of Texas in the Sixty-eighth Congress.

The resolution was, on the 3d of June, 1924,1 agreed to by the House without
debate or division.

1Journal, p. 636; Record, p. 10324.



Chapter CLVI.!
THE QUALIFICATIONS OF THE MEMBER.

1. Citizenship in the United States. Section 55.
2. Inhabitancy. Section 55.

55. The Indiana election case of Updike v. Ludlow, in the Seventy-first
Congress.

Residence in the District of Columbia for years as a newspaper cor-
respondent and maintenance there of church membership were not consid-
ered to outweigh payment of poll and income taxes, ownership of real
estate, and a record for consistent voting in the district from which
elected.

Excuse from jury duty in the District of Columbia on a plea of citizen-
ship in the State from which elected and exercise of incidental rights of
such citizenship, were accepted as evidence of inhabitancy.

Instance wherein the time specified by the rules within which the Elec-
tion Committees of the House shall make final report on contested election
cases was extended by resolution.

On December 12, 1929,2 the contested-election case of Ralph E. Updike v. Louis
L. Ludlow, from the seventh district of Indiana, was referred to the Committee on
Elections No. 1, and on June 25, 1930,3 Mr. Carroll L. Beedy, of Maine, from that
committee, asked unanimous consent for consideration of the following resolution:

Resolved, That the Committee on Elections No. 1 shall have until January 20, 1931, in which to

file a report on the contested-election case of Updike v. Ludlow, notwithstanding the provisions of
clause 47 of Rule XI.

The resolution was considered and agreed to, and on December 20, 1930,% the
committee submitted its report.

Mr. Ludlow was conceded to have received a majority of 6,380 votes, but his
election was contested on two issues: First, on the ground that Mr. Ludlow was
not an inhabitant of the State of Indiana within the meaning of the constitutional

1 Supplementary to Chapter XIII.

2Second session Seventy-first Congress, Record, p. 573.

3 Second session Seventy-first Congress, Record, p. 11701.
4Third session Seventy-first Congress, House Report No. 2139.
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qualifications; and, second, upon the ground that his election was tainted by fraud
and corruption.

In the course of the contest, the allegation of fraud and corruption was aban-
doned and the case finally turned on the issue of inhabitancy.

The report recounts that Mr. Ludlow was born in Indiana and resided there
until 1901 when he came to Washington as a correspondent of an Indianapolis
newspaper and remained in that capacity until his election in 1928.

It was shown that while his family resided in Washington except for visits back
to Indiana, and he was a communiant and trustee of the Union Methodist Church
in Washington, he engaged in the real estate business in Indianapolis during that
time, owned unimproved land in Indiana, and expected eventually to return to that
State.

It was also testified that Mr. Ludlow paid his poll tax and his income tax in
Indiana and had voted regularly in Indianapolis during his entire residence in
Washington.

The report thus distinguishes between legal and actual residence:

It is the view of the committee that the term “inhabitant” as employed in section 2, Article I of
the Constitution, embraces the idea of legal residence as contradistinguished from actual residence. In
other words, it is the view of the committee that one’s inhabitancy is where he maintains his ideal
residence.

It is commonly accepted that an actual resident may not be entitled to all the privileges or subject
to all the duties of an inhabitant. This is clearly so when the individual goes to the trouble of paying
his taxes and insisting upon his right to vote in the place of his birth which he claims as his legal
residence. In such a case, one continues to be an inhabitant where he maintains his right to vote,
irrespective of his actual residence. In other words, the inhabitancy of the individual is to be deter-
mined by his intention as evidenced by his acts in support thereof.

The committee referred to Mr. Ludlow’s excuse from jury duty in the District
of Columbia on the plea of his Indiana citizenship, and in closing their report con-
cluded that his course of action for years was such as to indicate his intention to
retain his inhabitancy in the State of Indiana.

The committee therefore unanimously recommended the adoption of a resolu-
tion confirming his right to his seat in the House.

The resolution was considered in the House on December 20, 1930,° and was
agreed to without division.

5Third session Seventy-first Congress, Record, p. 1313.



Chapter CLVII.!
THE OATH AS RELATED TO QUALIFICATIONS.

1. Provisions of the fourteenth amendment. Sections 56-59.

56. The case of Victor L. Berger, of Wisconsin, in the Sixty-sixth Con-
gress.

For disloyalty to the United States, for giving aid and comfort to a
public enemy, for publication of expressions hostile to the Government a
Member-elect was denied a seat in the House.

The Committee on Elections declined to be governed by judgment and
verdict of judge and jury of Federal court and proceeded to determine for
itself the question of guilt or innocence of Member-elect charged with vio-
lation of Federal laws.

Nature and limitations of the constitutional power of expulsion dis-
cussed.

The constitutional power of expulsion is limited in its application to
the conduct of Members of the House during their term of office.

On October 24, 1919,2 Mr. Frederick W. Dallinger, of Massachusetts, from the
Special Committee on Victor L. Berger Investigation, submitted the report of the
majority of the committee.

On May 19, preceding,® at the organization of the House, when the State of
Wisconsin was called, during the administration of the oath to Members, Mr.
Dallinger challenged the right of Victor L. Berger, a Member-elect from that State,
to be sworn in. By direction of the Speaker 4 the Member-elect stood aside and the
administration of the oath to Members was concluded.

Thereupon Mr. Dallinger offered the following resolution which was agreed to:

Whereas it is charged that Victor L. Berger, a Representative-elect to the Sixty-sixth Congress
from the State of Wisconsin, is ineligible to a seat in the House of Representatives; and

Whereas such charge is made through a Member of the House, and on his responsibility as such
a Member, and on the basis, as he asserts, of public records and papers evidencing such an ineligibility:

1Supplementary to Chapter XIV.

2 First session Sixty-sixth Congress; House report 413; Record, p. 7475.
3 Record, p. 8; Journal, p. 7.

4 Frederick H. Gillett, of Massachusetts, Speaker.
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Resolved, That the question of the prima facie right of Victor L. Berger to be sworn in as a Rep-
resentative of the State of Wisconsin of the Sixty-sixth Congress, as well as of his final right to a seat
therein as such Representative, be referred to a special committee of nine Members of the House, to
be appointed by the Speaker; and until such committee shall report upon and the House decide such
question and right, the said Victor L. Berger shall not be sworn in or be permitted to occupy a seat
in this House; and said committee shall have power to send for persons and papers and examine wit-
nesses on oath relative to the subject matter of this resolution,

The findings of fact by the committee appointed pursuant to this resolution
are in part as follows:

Victor L. Berger was born in Austria in 1860 and came to this country in 1878, settling in Bridge-
port, Conn.

In 1911 he started the Milwaukee Leader, which was at first a weekly and later became a daily
paper, of which he has been the editor ever since. In 1910 he was elected as a Socialist to the Sixty-
second Congress from the fifth district of the State of Wisconsin, taking the usual oath of a Member
of Congress to support the Constitution of the United States, and serving from March 4, 1911, to March
4, 1913. At the election held on November 5, 1918, he was again elected as a Socialist to the Sixty-
sixth Congress.

Diplomatic relations between the United States and Germany were broken off February 3, 1917,
and in March, 1917, the President issued a proclamation calling a special session of Congress, which,
on April 6, 1917, passed a joint resolution declaring the existence of a state of war between this country
and the Imperial German Government.

On April 7, 1917, on the call of the executive committee, of which Victor L. Berger was one of the
five members, there was convened in St. Louis an emergency national convention of the Socialist Party,
at which a “Proclamation and War Program” was adopted, a copy of which will be found on page 117
of volume 2 of the printed hearings, and which ex-President Roosevelt characterized as “treason to the
United States.” This proclamation and war program was favorably reported to the convention by the
committee on war and militarism, of which Victor L. Berger was a member, and his name was signed
to the report.

On April 14, 1917, the Milwaukee Leader characterized the report as a “cool, scientific Marxian
declaration,” a copy of the entire editorial in which this characterization appears being reprinted on
page 906, of volume 1 of the printed hearings; and on December 30, 1917, Berger published an editorial
in the Milwaukee Leader entitled “The Party Will Stand No Wobbling,” a copy of which will be found
on page 907 of volume 1 of the printed hearings, which was plainly intended to intimidate D. W. Hoan,
the Socialist mayor of Milwaukee, who had doubted whether he could subscribe to the Socialist war
program without violating his oath of office.

This “Proclamation and War Program,” which was signed by Victor L. Berger, was published in
both the Milwaukee Leader and the American Socialist, and was printed and distributed in pamphlet
form throughout the country, during the period from April to October, 1917, to the extent of over a
million copies.

The St. Louis convention also adopted a platform making certain political demands, among them
being “Resistance to compulsory military training and to the conscription of life and labor,” and the
“Repudiation of war debts.”

On August 13, 1917, 300,000 copies of this platform were printed by order of Adolph Germer, the
national secretary, and the platform was also published in the Milwaukee Leader September 8, 1917.

On July 18, 1917, at the time the Government was preparing to float a Liberty loan, the Mil-
waukee Leader referred to the repudiation of war debts plank in the Socialist platform as being s senti-
ment that would “gain rather wide popularity as time went on.”

The American Socialist, of which J. Louis Engdahl was editor, Adolph Germer business manager,
William F. Kruse and Irwin St. John Tucker frequent contributors, and the title to which was in the
name of the national executive committee of the Socialist Party, of which Victor L. Berger was a
member, contained a series of articles from the time of our entrance into the war
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and throughout the year 1917, copies of which will be found in full in the Government exhibits of the
printed hearings.

The article entitled “The Price We Pay,” written by Irwin St. John Tucker, was afterwards printed
as a pamphlet and widely circulated by Germer, the national secretary, during the summer of 1917.
On June 9, 1917, the Milwaukee Leader in an editorial favorably commented upon this pamphlet and
its sale was repeatedly advertised in its columns.

In the Milwaukee Leader, of which Victor L. Berger was the editor in chief, and for all articles
in which, both at the Chicago trial and before your committee, he assumed full responsibility, there
appeared during the period from June 18 to September 13, 1917, a series of editorials and articles,
copies of which will be found on pages 514 to 530, inclusive, of volume 1 of the printed hearings. As
a result of the publication of these articles, on October 3, 1917, the second-class mailing privilege of
the Milwaukee Leader was revoked by the Postmaster General, on the ground that the matter there
published evinced a purpose and intent to “willfully make or convey false reports or false statements
with intent to interfere with the operation or success of the military or naval forces of the United
States, to promote the success of its enemies during the present war, and willfully cause and attempt
to cause insubordination, disloyalty, mutiny, and refusal of duty in the military or naval forces of the
United States, and to willfully obstruct the recruiting or enlistment service in the United States, to
the injury of the service and of the United States,” under the provisions of section 1 of Title 12 of the
act of June 15, 1917, commonly known as the espionage act. The Court of Appeals of the District of
Columbia, a copy of the decree of which will be found on page 504 of volume 1 of the printed hearings,
in affirming the judgment of the lower court in dismissing a petition for a writ of mandamus, says
in regard to these articles:

“No one can read them without becoming convinced that they were printed in a spirit of hostility
to our own Government and in a spirit of sympathy for the Central Powers; that, through them, appel-
lant sought to hinder and embarrass the Government in the prosecution of the war.”

In this opinion your committee concurs.

On February 2, 1918, Victor L. Berger, Adolph Germer, J. Louis Engdahl, William F. Kruse, and
Irwin St. John Tucker were indicted by the grand jury in the District Court of the United States for
the Northern District of Illinois, eastern division, for the violation of the provisions of sections 3 and
4 of Title 1, of the act of June 15, 1917, known as the espionage act.

Their trial, which was a most exhaustive one, began in Chicago on December 9, 1918, before Judge
Landis and a Federal jury, and on January 8, 1919, the defendants were found guilty as charged in
the indictment, and on February 20, 1919, each was sentenced to 20 years’ imprisonment in the United
States Penitentiary at Fort Leavenworth, Kans. An appeal from this decision was taken by the defend-
ants, which is still pending in the United States Circuit Court of Appeals for the Seventh District.

Your committee decided at the outset that it would not be governed by the action of the judge and
jury at the Chicago trial, but would carefully consider all the evidence both at that trial and in the
proceedings before the Court of Appeals of the District of Columbia, together with all the evidence
introduced at the hearings before the committee, to determine for itself the question of whether or not
Victor L. Berger was guilty of a violation of the espionage act, whether or not he did give aid or comfort
to the enemies of the United States during the war with Germany, and whether or not he is ineligible
to a seat in the House of Representatives.

After a careful consideration of all the evidence, in the opinion of your committee the admitted
acts, writings, and declarations of Victor L. Berger and of the men with whom he was associated in
the management and control of the Socialist Party from the time of the entrance of this country into
the war until their indictment by a Federal grand jury, giving such acts and the language of the
writings and declarations their ordinary everyday meaning and without considering any other evidence,
clearly establishes a conscious, deliberate and continuing purpose and intent to obstruct, hinder, and
embarrass the Government of the United States in the prosecution of the war and thus to give aid
and comfort to the enemies of our country. The writings and activities of Mr. Berger and his associates
could have had no other purpose. That Victor L. Berger was disloyal to the United States of America
and did give aid and comfort to its enemies at a time when its existence as a free and independent
Nation was at stake there can not be the slightest doubt.
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The briefs submitted in the case contended that the House was without
authority to expel a Member-elect. As to this contention the majority report says:

Inasmuch as some question has been raised as to the authority of the House of Representatives
to exclude a Member elect, it may be well to review briefly the legal precedents involved in the present
case.

Section 5, Article I, of the Constitution A the United States, provides:

“Each House shall be the judge of the elections, returns, and qualifications of its own Members.”

Under this provision of the Constitution, the House of Representatives has always maintained its
absolute right to exclude Members-elect and to prevent their taking the oath of office.

The report then discusses the right of the House to exclude, as maintained by
decisions of the House, in the Kentucky Cases of 1867, the Whittemore case in the
Forty-first Congress, the case of Cannon v. Campbell in the Fortyseventh Congress,
and the Roberts case in the Fifty-sixth Congress. The report thus differentiates
between the last two cases and the case at bar:

In the present case there is a fourth qualification prescribed by the Constitution, or rather a fourth
prohibition, as the qualifications set forth in the Constitution are put in negative form, which applies
to Representative elect Berger, and did not apply in the Cannon and Roberts cases. Section 3 of the
fourteenth amendment to the Constitution of the United States provides as follows:

“No person shall be a Senator or Representative in Congress, who, having previously taken an
oath, as a member of Congress, or as an officer of the United States, or as a member of any State
legislature, or as an executive or judicial officer of any State, to support the Constitution of the United
States shall have engaged in insurrection or rebellion against the same, or given aid or comfort to the
enemies thereof. But Congress may, by a vote of two-thirds of each House, remove such disability.”

In reference to this very plain prohibition of the Constitution, counsel for Representative elect
Berger contends that the fourteenth amendment was adopted as a result of the Civil War and that
section 3 has been entirely repealed by an act of Congress passed in 1898, which provided as follows:

“That the disability imposed by section three of the fourteenth amendment to the Constitution of
the United States heretofore incurred is hereby removed.

“(U. S. Stats. L., vol. 30, ch. 389, p. 432.)”

It must be perfectly evident that Congress has no power whatever to repeal a provision of the Con-
stitution by a mere statute, and that no portion of the Constitution can be repealed except in the
manner prescribed by the Constitution itself. While under the provisions of section 3 of the fourteenth
amendment Congress was given the power, by a two-thirds vote of each House, to remove disabilities
incurred under this section, manifestly it could only remove disabilities incurred previously to the pas-
sage of the act, and Congress in the very nature of things would not have the power to remove any
future disabilities. This was plainly recognized when the words “heretofore incurred” were placed in
the act itself.

It was also seriously contended by counsel that section 3 of the fourteenth amendment was an out-
growth of the Civil War and that such a provision can not possibly apply to the present case. It is
perfectly true that the entire fourteenth amendment was the child of the Civil War and that its main
purpose was the security and protection of the political and civil rights of the African race. It is equally
true, however, that its provisions are for all time, and are as the United States Supreme Court well
said in the case of Yick Wo v. Hopkins, “universal in their application to all persons within the terri-
torial jurisdiction, without regard to any differences of race, color, or of nationality.” (Yick Wo v. Hop-
kins, 118 U.S., 369.) It is inconceivable that the House of Representatives, which without such an
express provision in the Constitution repeatedly asserted its right to exclude Members-elect for dis-
loyalty, should ignore this plain prohibition which has been contained in the fundamental law of the
Nation for more than half a century.
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57. The case of Victor L. Berger, of Wisconsin, continued.

As to the meaning of the words “aid or comfort” as used in the four-
teenth amendment to the Constitution.

As to the meaning of the words “freedom of speech” as used in the first
amendment to the Constitution.

A Member-elect, who had not taken the oath, was excluded from the
House for disloyalty.

Interpretations of the words “aid and comfort” as used in the fourteenth amend-
ment are reviewed:

On the question as to the meaning of the words “aid or comfort” as used in the fourteenth amend-
ment, it was held in the case of McKee v. Young, in the Fortieth Congress, to which reference has
already been made, that “aid and comfort may be given to an enemy, by words of encouragement, or
the expression of an opinion from one occupying an influential position.”

In the case of Smith v. Brown, in the same Congress, the only evidence relied upon to support
the charge of disloyalty was a letter written by the contestee to a newspaper.

Interpretations of the meaning of the words “freedom of speech” as used in
the first amendment are also reviewed:

It was argued at great length, both by Mr. Berger and his counsel, that his conviction at Chicago
and any attempt to deprive him of his seat in Congress would be a violation of the freedom of speech
and the press guaranteed by the first amendment to the Constitution of the United States.

In the case of Abraham L. Sugarman v. United States (249 U.S., 182) Mr. Justice Brandeis, in
delivering the unanimous opinion of the court, said:

“But ‘freedom of speech’ does not mean that a man may say whatever he pleases without the possi-
bility of being called to account for it.”

In the case of Charles P. Schenck et al. v. United States (249 U.S., 47), which was a case of con-
spiracy in which the testimony was very similar and in some respects almost identical to that in the
present case, Mr. Justice Holmes in delivering the unanimous opinion of the court said:

“But, it is said, suppose that that was the tendency of this circular, it is protected by the first
amendment to the Constitution. Two of the strongest expressions are said to be quoted, respectively,
from well-known public men.”

“We admit that in many places and in ordinary times the defendants in saying all that was said

in the circular would have been within their constitutional rights. But the character of every act
depends upon the circumstances in which it is done.”

“The question in every case is whether the words used are used in such circumstances and are
of such a nature as to create a clear and present danger that they will bring about the substantive
evils that Congress has a right to prevent. It is a question of proximity and degree. When a nation
is at war, many things that might be said in time of peace are such a hindrance to its effort that their
utterance will not be endured so long as men fight and that no court could regard them as protected
by any constitutional right.”

“It seems to be admitted that if an actual obstruction of the recruiting service were proved, liability
for words that produced that effect might be enforced. The statute of 1917, in section 4, punishes
conspiracies to obstruct as well as actual obstruction. If the act (speaking or circulating a paper), its
tendency, and the intent with which it is done are the same, we perceive no ground for saying that
success alone warrants making the act a crime.”

In the case of Eugene V. Debs v. The United States of America (249 U.S., 211), in which case the
defendant Debs had been convicted and sentenced under the espionage act for a speech made by him
at Canton, Ohio, on June 16, 1918, Mr. Justice Holmes in delivering the opinion of the court said:
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“The main theme of the speech was socialism, its growth, and a prophecy of its ultimate success.
With that we have nothing to do. * * *

“The defendant addressed the jury himself, and while contending that his speech did not warrant
the charges, said: ‘I have been accused of obstructing the war. I admit it. Gentlemen, I abhor war. I
would oppose the war if I stood alone.” The statement was not necessary to warrant the jury in finding
that one purpose of the speech, whether incidental or not does not matter, was to oppose not only war
in general but this war, and that the opposition was so expressed that its natural and intended effect
would be to obstruct recruiting. If that was intended and if, in all the circumstances, that would be
its probable effect, it would not be protected by reason of its being part of a general program and
expressions of a general and conscientious belief.”

“There was introduced also an ‘antiwar proclamation and program,” adopted at St. Louis in April,

1917, coupled with testimony that about an hour before his speech the defendant had stated that he
approved of that platform in spirit and in substance.”

“This document contained the usual suggestion that capitalism was the cause of the war and that
our entrance into it ‘was instigated by the predatory capitalists in the United States.” It alleged that
the war of the United States against Germany could not ‘be justified even on the plea that it is a war
in defense of American rights or American honor.” It said, ‘We brand the declaration of war by our
Government as a crime against the people of the United States and against the nations of the world.
In all modern history there has been no war more unjustifiable than the war in which we are about
to engage.’ Its first recommendation was ‘continuous, active, and public opposition to the war, through
demonstrations, mass petitions, and all other means within our power.” Evidence that the defendant
accepted this view and this declaration of his duties at the time that he made his speech is evidence
that if in that speech he used words tending to obstruct the recruiting service he meant that they
should have that effect.”

Summarizing the conclusion of the committee on the authority of the House
in the exclusion of a Member-elect the majority report continues:

Counsel for Representative-elect Berger spent considerable time both at the outset of these pro-
ceedings and throughout the hearings in arguing the proposition that the House of Representatives has
no constitutional right to exclude a member-elect, even if guilty of treason or other crime, if he presents
himself to the House with a certificate from the Governor of his State, showing that he has been duly
elected; and that the only course open to the House is to permit the member in question to be sworn
in as a member of the House and then to expel him by a two-thirds vote. As has already been stated,
counsel also contended that the prohibition contained in section 3 of the fourteenth amendment to the
Constitution is no longer applicable.

As has already been shown in this report, both of these contentions are unsound and are not sup-
ported either by principle or by precedent. In the first place, the House of Representatives has always
insisted upon its right to exclude members-elect and has also consistently refused to expel a member
once he has been sworn in for any offense committed by him previous to his becoming a member, on
the ground that the constitutional power of expulsion is limited in its application to the conduct of
members of the House during their term of office. In the second place, as has already been pointed
out, the contention that section 3 of the fourteenth amendment to the Constitution is no longer
applicable, is not worthy of serious consideration.

In conclusion the majority report holds:

When the attention of counsel for Representative-elect Berger was called to those recent decisions
of the Supreme Court of the United States, he criticized them as being contrary to all the fundamental
principles of Anglo-Saxon liberty.

Your committee is convinced that the members of the House of Representatives are bound by their
oaths to support the Constitution of the United States which declares that instrument and all acts of
Congress passed in pursuance thereof to be the supreme law of the land. Inasmuch, therefore, as the
espionage act has been declared by the Supreme Court of the United
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States to be in pursuance of the Constitution, no question can now be raised by law-abiding citizens
as to its full force and virtue. The essential purpose of this act was to prevent persons from obstructing
and embarrassing the Government in the prosecution of the war and all the evidence in this case
conclusively proves that Victor L. Berger from the time of the outbreak of the war until his indictment
by the Federal grand jury continually did willfully hinder, obstruct, and embarrass the Government
of the United States and thus gave aid and comfort to its enemies, and in the opinion of your com-
mittee is unfit and ineligible to sit as a member of our highest lawmaking body. That he should be
permitted, after his treasonable conduct, to occupy a seat in the American House of Representatives,
is inconceivable. While there has in the past been some opposition on the part of a small minority to
the well established practice of the House of Representatives in excluding unfit persons from member-
ship on the ground that the House has no right to add to the qualifications prescribed in the Constitu-
tion, in the present case it is perfectly plain that under the Constitution itself, if the House is satisfied
that Representative-elect Berger did give aid or comfort to the enemies of the United States, he is ineli-
gible to a seat in this House, and it is not only the right but the constitutional duty of the House to
exclude him. Your committee, therefore, recommends the adoption of the following resolution:

“Resolved, That under the facts and circumstances of this case, Victor L. Berger is not entitled to
take the oath of office as a Representative in this House from the fifth congressional district of the
State of Wisconsin or to hold a seat therein as such Representative.”

The report is concurred in by all members of the committee with the exception
of Mr. William A. Rodenberg, of Illinois, who submits separate views in which, with-
out taking issue with the committee as to the merits of the case, he advocates the
suspension of action on the question involved until the court of appeals had passed
upon the appeal at that time pending before it.

He did not, however, offer resolutions, and when the case came up in the House,
November 10, 1919, the resolution recommended by the majority of the committee
was, after exhaustive debate, agreed to by the House, yeas 311, nays 1.

58. The Wisconsin election case of Carney v. Berger in the Sixty-sixth
Congress.

A Member-elect found to have obstructed the Government in the
prosecution of war, and to have given aid and comfort to its enemies, was
declared ineligible to membership in the House.

The opinion of one Member of the Elections Committee, not necessarily
approved by the House, is insufficient to establish a precedent.

In judging elections, qualifications, and returns of Representatives in
Congress, the House does not consider itself bound by constructions placed
upon State laws by the courts of the State.

Disqualification of the Member-elect does not authorize the seating of
a contestant not found to be elected.

On October 24, 1919,2 Mr. Frederick W. Dallinger, of Massachusetts, from the
Committee on Elections No. 1, submitted the report of the committee in the Wis-
consin case of Joseph P. Carney v. Victor L. Berger.

At this election Victor L. Berger, the contestee, received 17,920 votes; Joseph
P. Carney, the contestant, received 12,450 votes; and William H. Stafford received
10,678 votes.

1Journal, p. 571; Record, p. 8219.
2 First session Sixty-sixth Congress; House report No. 414; Record, p. 7475.
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No question was raised as to the regularity of the election or the correctness
of the election returns. The only question involved was the eligibility of the Member-
elect and the seating of the candidate receiving the next highest number of votes
in event of his being declared ineligible.

The case was fully stated in the report of the special committee appointed to
investigate the eligibility of Victor L. Berger to a seat in the House, and the com-
mittee concurs in the opinions expressed in that report as follows:

In regard to the first question, your committee concurs with the opinion of the special committee
appointed under House resolution No. 6, that Victor L. Berger, the contestee, because of his disloyalty,
is not entitled to the seat to which he was elected, but that in accordance with the unbroken precedents
of the House, he should be excluded from membership; and further, that having previously taken an
oath as a Member of Congress to support the Constitution of the United States, and having subse-
quently given aid and comfort to the enemies of the United States during the World War, he is
absolutely ineligible to membership in the House of Representatives under section 3 of the fourteenth
amendment to the Constitution of the United States.

This question having been disposed of, the only question remaining is whether
the contestant, who received the next highest number of votes, is entitled to the
seat.

The committee decide:

The only congressional precedent cited by counsel for the contentant is the case of Wallace v.
Simpson in the Forty-first Congress. In this case neither the contestant nor the contestee were sworn
in at the convening of the House of Representatives. The matter was referred to the Committee on
Elections and a subcommittee of that committee unanimously reported in favor of the contestant. This
report however was based on three grounds:

First. That the ineligibility of the contestee involved the election of the contestant.

Second. That the election was void in six of the nine counties and the contestant had a majority
in those counties.

Third. That if no counties were rejected, enough voters were prevented from voting by violence and
intimidation to have given the majority in the district to the contestant if they had voted.

The first proposition, which is the one on which counsel for the contestant in the present case
relies, was agreed to only by Mr. Cassna, the chairman of the committee, who drew the report; Mr.
Hale agreed to the second and third propositions; and Mr. Randall to the third only. Under a rule of
the House at that time a subcommittee was authorized to report directly to the House, and in this
case the subcommittee recommended that the contestant be seated and the House accepted the report.
(Rowell’s Digest of Contested Election Cases, 1790-1901, p. 245.)

It is plainly evident, however, that the proposition that the ineligibility of the contestee involved
the election of the contestant was simply the opinion of one member of the committee and did not
establish a precedent for the House of Representatives. (Rowell’s Digest of Contested Election Cases,
1790-1901, p. 220.)

Various other cases cited in support of the contestant’s contention are discussed
by the committee and held not sufficiently germane to be considered as precedents.

In discussing the Wisconsin case of Bancroft v. Frear so cited, the committee
further declare:

It is contended, however, by counsel for the contestant in the present case that Congress is bound
by the laws of the States and inasmuch as the case of Bancroft v. Fear is now the law in the State
of Wisconsin, that the House of Representatives is bound thereby, and that Joseph P. Carney, the,
Democratic contestant, is therefore entitled to a seat in the House. Such, however, in the opinion of
your committee, is not the law.
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In summing up the case the committee conclude:

Your committee, upon all the law and the evidence, is of the opinion that, first, Victor L. Berger,
the contestee, is not entitled to the seat to which he was elected; and, second, that Joseph P. Carney,
the Democratic contestant, who received the next highest number of votes, is not entitled to the seat.
Inasmuch as the special committee appointed under authority of House resolution No. 6 has already
recommended to the House a resolution declaring the contestee ineligible, it is not necessary for your
Committee on Elections No. 1 to make a similar recommendation. The committee, however, does rec-
ommend the adoption of the following resolutions:

“Resolved, That Joseph P. Carney, not having received a plurality of the votes cast for Representa-
tive in this House from the fifth congressional district of Wisconsin, is not entitled to a seat therein
as such Representative.

“Resolved, That the Speaker be directed to notify the Governor of Wisconsin that a vacancy exists
in the representation in this House from the fifth congressional district of Wisconsin.”

The case was considered in the House on November 10, 1919,1 immediately
after the disposition of the case of Victor L. Berger. After brief debate the resolu-
tions recommended by the committee were agreed to, and the seat was vacated.

59. The Wisconsin election case of Bodenstab v. Berger in the Sixty-
sixth Congress.

Two committees of the House having adjudged a Member-elect to be
ineligible to membership in the House of Representatives, and the House
having twice refused to seat him, the committee a third time declared him
to be ineligible, but did not consider it necessary to recommend a resolu-
tion to that effect.

The House, after declaring a Member-elect ineligible, refused to seat
the candidate receiving the next highest number of votes.

The House declines to seat a candidate receiving less than a plurality
of the votes cast in the district.

The English law under which a minority candidate succeeds to a
vacancy resulting from the disqualification of the majority candidate is not
applicable under the Constitution.

On February 5, 1921,2 Mr. Frederick W. Dallinger, of Massachusetts, from the
Committee on Elections No. 1, submitted the report of the majority of the committee
in the Wisconsin case of Henry H. Bodenstab v. Victor L. Berger.

The contestee in this case was a candidate in a former election and received
a majority of all the votes cast in the district in that election. When he appeared
to take the oath, objection was made to his being sworn in and a special committee
was appointed to investigate his eligibility to a seat in the House. The committee
reported adversely, and on November 10, 1919, the House by a vote of 311 to 1
declared he was ineligible.

On the same day in the House, in deciding the case of Carney v. Berger, again
declared him to be ineligible and vacated the seat.

Subsequently the Governor of Wisconsin called a special election to fill the
vacancy thus created. At this election Victor L. Berger was again a candidate and
received 24,350 votes, and Henry H. Bodenstab, the contestant, received 19,566.

1Journal, p. 571; Record, p. 8262.
2Third session Sixty-sixth Congress, House report 1300; Record, p. 2085.
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votes. No question was raised as to the regularity of the election or the correctness
of the election returns, but on January 10, 1920, when the contestee again appeared
to take the oath of office, the House by a vote of 330 yeas to 6 nays agreed to
the following resolution:

Whereas Victor L. Berger, at the special session of the Sixty-sixth Congress, presented his creden-
tials as a Representative elect to said Congress from the fifth congressional district of the State of Wis-
consin; and

Whereas on November 10, 1919, the House of Representatives, by a vote of 311 to 1, adopted a
resolution declaring that “Victor L. Berger is not entitled to take the oath of office as a Representative
in this House from the fifth congressional district of the State of Wisconsin or to hold a seat therein
as such Representative,” by reason of the fact that he had violated a law of the United States, and,
having previously taken an oath as a Member of Congress to support the Constitution of the United
States, had given aid and comfort to the enemies of the United States, and for other good and sufficient
reasons; and

Whereas the said Victor L. Berger now presents his credentials to fill the vacancy caused by his
own ineligibility; and

Whereas the same facts exist now which the House determined made the said Victor L. Berger
ineligible to a seat in said House as a Representative from said district: Now, therefore, be it

“Resolved, That by reason of the facts herein stated, and by reason of the action of the House here-
tofore taken, the said Victor L. Berger is hereby declared not entitled to a seat in the Sixty-sixth Con-
gress as a Representative from the said fifth district of the State of Wisconsin, and the House declines
to permit him to take the oath and qualify as such Representative.”

As the pleadings required by statute had not at that time been completed, no
action was taken on the contest instituted by the contestant.

Subsequently when testimony and briefs had been submitted the committee
reported:

Inasmuch as two committees of the House of Representatives have twice reported that Victor L.
Berger, the contestee, is not eligible to membership in the House of Representatives, and inasmuch
as the House of Representatives itself has twice, by an overwhelming vote, refused to seat the said
Victor L. Berger, the contestee, on the ground that he is ineligible to membership therein, and
inasmuch as there is no additional testimony in this case, your committee finds that Victor L. Berger,
the contestee, is ineligible to membership in the House of Representatives, but recommends no resolu-
tion, for the reason that the House of Representatives has already finally determined that question
so far as the present Congress is concerned.

This phase of the case having been disposed of the only question remaining
to be considered was whether the contestant was entitled to the seat.

At the time of the regular election held November 5, 1918, the contestee, Victor
L. Berger, had already been indicted for violation of the espionage act. At the time
of the special election on December 19, 1919, he had been convicted of the crime
for which indicted, and sentenced to imprisonment in the Federal penitentiary.
Moreover, the House of Representatives had by resolution declared him ineligible
to a seat in the House. It is evident, therefore, that those who voted for him at
the special election must have had ample notice at the time of the fact that he
had been adjudged ineligible.

For this reason the minority views, submitted by Mr. Clifford E. Randall, of
Wisconsin, argue that the votes cast for contestee are void and that as the con-
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testant received a majority of the votes cast for an eligible candidate, he is entitled
to be seated.

In support of that doctrine he cites numerous cases, including that of Bancroft
v. Frear decided by the Supreme Court of Wisconsin. (Vol. 144, p. 79, Wisconsin
Reports.)

The majority, however, hold this position untenable, and say that while this
is the prevailing doctrine in Great Britain, it has never been recognized by the
United States House of Representatives.

The majority report continues:

The committee found that precisely the same question was raised in the contested-election case
of Maxwell v. Cannon in the Forty-third Congress; in the case of Campbell v. Cannon, in the Forty-
seventh Congress; and in the case of Lowry v. White, in the Fiftieth Congress; in all of which the Com-
mittee on Elections of the House of Representatives rejected the doctrine that where the candidate who
received the highest number of votes is ineligible, the candidate receiving the next highest number of
votes is entitled to the office.

In the previous case of Carney v. Berger, your committee also considered very carefully the general
question of whether Congress is bound by the law of the State in which the contest arises.

After an exhaustive examination of the authorities, your committee came to the unanimous conclu-
sion that where the law of a State in a matter of this kind is contrary to the unbroken precedents
of the House of Representatives in election cases the congressional precedent must prevail, anything
in the laws of the State or decisions of its supreme court to the contrary notwithstanding.

While it is true that in the present case the voters of the fifth congressional district of Wisconsin
can fairly be said to have had constructive notice of the fact that Victor L. Berger, the contestee, was
ineligible to membership in the House of Representatives, which circumstances was lacking in the case
of Carney v. Berger, nevertheless this additional fact offers no reason why you committee and the
House of Representatives should allow a decision of the Supreme Court of Wisconsin or of any other
State to override an unbroken line of congressional precedents and establish a new rule in determining
contested-election cases in the Congress of the United States.

The majority then discuss the case of McKee v. Young, cited as a precedent
for the seating of the contestant, failing to find any parallel between that case and
the present case, and quoting at length from the statement of the Committee on
Elections in its report on the case of Smith v. Brown in the Fortieth Congress in
opposition to the English rule.

In summing up the law and the evidence the majority of the committee con-
clude that while Victor L. Berger is not entitled to the seat and has been so
adjudged by resolution of the House, neither is Henry H. Bodenstab entitled to it,
and accordingly recommend the following resolution:

Resolved, That Henry H. Bodenstab, not having received a plurality of the votes cast for Represent-

ative in this House from the fifth congressional district of Wisconsin, is not entitled to a seat therein
as such Representative.

The minority concur in the findings of fact as stated by the majority report,
but differ sharply in their views as to the law applicable to the case.

The English rule, under which the candidate having the next highest number
of votes is seated when the majority candidate is disqualified, is stressed, and the
following distinction drawn between cases relied upon by the majority and the case
under discussion:
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The precise question involved in this case has never been before the House of Representatives. The
majority opinion refers to, relies upon, and quotes with approval several House decisions in election
cases which are supposed to be inconsistent with the principles of law hereinbefore stated. Examination
of these cases demonstrates clearly that in none of them was it established that the electors had knowl-
edge of the ineligibility of the candidate voted for.

Each case is discussed separately and the lack of knowledge of the candidate’s
ineligibility on the part of the voters at the time of the election is pointed out.

The minority conclude with the recommendation of a resolution declaring
Henry H. Bodenstab elected and entitled to a seat in the House of Representatives.

The report was briefly debated in the House on February 25, 1921,1 and the
resolution of the minority declaring the contestant elected was disagreed to. The
resolution recommended by the majority was then agreed to, and the seat remained
vacant.

1Journal, p. 248; Record, p. 3883.



Chapter CLVIIIL!
INCOMPATIBLE OFFICES.

1. General examination as to military officers. Sections 60-62.
2. General examination as to civil officers. Sections 63, 64.
3. Questions as to vacancies. Section 65.

60. The examination of 1916 as to incompatibility of commissions in
the Army with Membership in the House.

Conclusion of the Judiciary Committee that acceptance of commission
in the National Guard by a Member vacates his seat.

Action on part of the House not essential to relinquishment of seat
through acceptance of incompatible office, but deemed necessary as a
matter of public convenience.

Discussion as to what constitutes “public office.”

On June 7, 1916,2 Mr. James R. Mann, of Illinois, offered the following resolu-
tion, which was agreed to by the House:

Resolved, That in order to determine the status of certain Members of this House, with reference
to whether there is any disqualification of such Members by reason of such Members holding commis-
sion in the National Guard of the various States, the Judiciary Committee is hereby directed to inves-

tigate such question and to report its conclusion thereon at such early date as may be convenient to
such committee.

In explaining the purpose of the resolution, Mr. Mann said:

There are several Members of the House who hold commissions in the National Guard of the var-
ious States. There was no question in reference to that before the enactment of the recent Army reorga-
nization bill. Under that act, there is pay that goes to the officers, and several Members have asked
me in reference to their status, whether they could still remain members of the National Guard and
of the House. I have a resolution asking the Committee on the Judiciary to make an investigation of
the subject so that they may have their standing known.

On June 29 Mr. Edwin Yates Webb, of North Carolina, from that committee,
submitted a report 3 in accordance with the resolution of instructions.

1Supplementary to Chapter XVI.
2 First session Sixty-fourth Congress, Record, p. 9324; Journal, p. 773.
3 House Report No. 885.
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After quoting section 6, Article I, of the Constitution, and referring to the act
of June 3, 1916, making provision for the national defense, the report thus analyzes
the question submitted:

The practical question submitted to the committee by the resolution, therefore, is, Does a Rep-
resentative in Congress cease to be such a Representative upon his acceptance of a commission in the
National Guard under the provisions of the act of Congress mentioned?

As to whether a commission in the National Guard may be considered to be
an “office” within the meaning of the Constitution, the report says:

In United States v. Hartwell (6 Wall., 385), the Supreme Court of the United States said that the
term “public office” embodies the ideas of tenure, duration, emoluments, and duties, and that the duties
are continuing and permanent, not occasional and temporary.

Accepting this as a correct definition, we must, then, look to the act of Congress above referred
to and determine whether a commissioned officer in the National Guard, under the provisions of the
said act, is an officer of the United States.

Section 58 of the act mentioned provides that—

“The National Guard shall consist of the regularly enlisted militia between the ages of eighteen
and forty-five years, organized, armed, and equipped as hereinafter provided, and of commissioned offi-
cers between the ages of twenty-one and sixty-four years.”

Section 60 provides that the organization of the National Guard shall be the same as that which
shall be prescribed for the Regular Army, subject in time of peace to such general exceptions as may
be authorized by the Secretary of War, and authorizes the President to prescribe the particular unit
or units, as to branch or arm of service, to be maintained in each State, Territory, or the District of
Columbia, in order to secure a force which, when combined, shall form complete higher tactical units.

Section 64 authorizes the President to assign the National Guard of the several States and Terri-
tories to divisions, brigades, and other tactical units, and to detail officers either from the National
Guard or the Regular Army to command such units.

Section 65 provides that—

“The President may detail one officer of the Regular Army as Chief of Staff, and one officer of the
Regular Army or of the National Guard as assistant to the Chief of Staff of any division of the National
Guard in the service of the United States as a National Guard organization.”

Section 67 provides as follows:

“A sum of money shall hereafter be appropriated annually, to be paid out of any money in the
Treasury not otherwise appropriated, for the support of the National Guard, including the expense of
providing arms, ordnance stores, quartermaster stores and camp equipage, and all other military sup-
plies for issue to the National Guard, and such other expenses pertaining to said guard as are now
or may hereafter be authorized by law.”

Section 69 provides that enlistment contracts shall be for a period of six years.

Section 70 provides that enlisted men in the National Guard shall enter into enlistment contracts,
such contracts to contain an obligation to defend the Constitution of the United States, and to take
an oath to the same effect.

Section 72 provides that enlisted men may be discharged from service in the National Guard in
such form as shall be prescribed for the Regular Army, and in time of peace discharges may be given
prior to the expiration of terms of enlistment under such regulations as the President may prescribe.

Section 74 provides that persons hereafter commissioned as officers in the National Guard shall
not be recognized as such unless they shall have taken and subscribed to the oath of office prescribed
by the act.

Section 75 provides that—

“The provisions of this act shall not apply to any person hereafter appointed an officer of the
National Guard unless he first shall have successfully passed such tests as to his physical, moral, and
professional fitness as the President shall prescribe. The examination to determine such



66 PRECEDENTS OF THE HOUSE OF REPRESENTATIVES. §60

qualifications for commission shall be conducted by a board of three commissioned officers appointed
by the Secretary of War from the Regular Army or the National Guard, or both.”

Section 76 provides a method of filling vacancies in commissioned officers in the National Guard,
and that the same shall be filled by the President as far as practicable by the appointment of persons
similarly taken from said guard and in the manner prescribed by law for filling similar vacancies occur-
ring in the volunteer forces.

Section 92 further provides that each company, troop, battery, and detachment in the National
Guard shall assemble for drill and instruction, including indoor target practice, not less than 48 times
each year, and in addition thereto shall participate in encampments, maneuvers, or other exercises,
including outdoor target practice, at least 15 days in training each year, including target practice,
unless such company, troop, battery, or detachment shall have been excused from participation in any
part thereof by the Secretary of War.

Section 93 gives the Secretary of War the right to have the National Guard inspected, both the
enlisted men and the commissioned officers, with a view to ascertaining both the equipment and quali-
fications.

Section 94 provides that the President of the United States shall authorize the Secretary of War
to call out for drill, target practice, and military exercises all or any part of the National Guard of
any of the States, Territories, or the District of Columbia. If further provides that officers and enlisted
men of the National Guard while so engaged shall be entitled to the same pay, subsistence, and trav-
eling expenses as that of officers and enlisted men of the United States Army.

Section 103 gives to the President of the United States the power to order a court-martial of any
enlisted man or commissioned officer in time of peace, and without previously having said organization
called to the regular service of the United States.

Sections 109 and 110 provide that commissioned officers of the National Guard shall receive cer-
tain compensations under regulations prescribed by the Secretary of War, and further provide as fol-
lows, in section 110:

“All amounts appropriated for the purpose of this and the last preceding section shall be disbursed
and accounted for by the officers and agents of the Quartermaster Corps of the Army, and all disburse-
ments under the foregoing provisions of this section shall be made as soon as practicable after the
thirty-first day of December, and the thirtieth day of June of each year upon pay rolls prepared and
authenticated in the manner to be prescribed by the Secretary of War.”

Considering the accepted definition of the term “public offices” in connection
with these provisions of the national defense act, the report decides:

From the foregoing provisions it is apparent that a commissioned officer in the National Guard
clearly meets the definition in United States v. Hartwell of an officer of the United States; that is,
that his office embraces the idea of tenure, duration, emoluments, and duties, and that his duties are
continuing and permanent, not occasional and temporary. As such commissioned officer serves under
an act of Congress, he takes an oath that he will obey the orders of the President of the United States
(see sec. 73, act June 3, 1916), and will act under such rules and regulations as may be prescribed
by the President and Secretary of War, perform the duties prescribed by the President and Secretary
of War, and will be entitled to receive such compensation from the Federal Government for his services
as may be prescribed and appropriated by Congress.

Having thus determined the status of an office in the National Guard, the com-
mittee then take up the question as to the incompatibility of such office with that
of a seat in the House.

The report states the question as follows:

The only question, then, to be considered is, whether as an officer he is disqualified to fill a seat
in the House of Representatives of the Congress of the United States.

From the earliest time it has been recognized as a plain principle of public policy that “where two
offices are incompatible they can not be held by the same person.” Incompatibility exists where the
nature and duties of the two offices are such as to render it improper, from consideration
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of the public policy, for one incumbent to fill both, the rule being that the acceptance of the second
office vacates the first. From the further discussion of the duties and requirements of the two offices
under consideration it will clearly appear that they are incompatible. The question here presented,
however, is not to be determined by any general rule of public policy as promulgated by the courts
and dependent upon a finding of incompatibility; but rests upon the plain prohibition contained in the
clause of the Constitution already quoted.

The report then goes on to cite the cases of John P. Van Ness, in the Seventh
Congress; Edward D. Baker, in the Twenty-ninth Congress; Frank P. Blair, in the
Thirty-eighth Congress; and quotes at length the report of the Committee on the
Judiciary on the subject in the Fifty-fifth Congress.

Applying the principles discussed in these cases, the committee conclude:

No line can be drawn between the large and the small office. The Constitution prohibits a Member
of Congress from holding “any office under the United States while a Member of either House.” If a
Member should hold any office under the United States, the prohibition of the Constitution at once
intervenes and declares that he shall not “be a Member of either House.”

It follows that the seats of those Members of the House of Representatives who shall accept
commissions in the National Guard of the various States under the act of Congress of June 3, 1916,
will at once become vacant. The only action necessary would be to declare such vacancy by resolution
as a matter of convenience and to aid the Speaker and others in discharging their public duties. It
would not change the legal effect of accepting such an office in the National Guard.

The committee, therefore, reports in answer to the resolution that any Member
of the House holding a commission in the National Guard under the provisions of
the act of Congress of June 3, 1916, would at once be disqualified from acting as
a Member of the House.

61. The examination of 1916 as to incompatibility of commissions in
the Army with Membership in the House, continued.

Instance wherein appropriations were made for salaries of Members
withheld during absence in military service.

Passage by the House of resolution authorizing payments of salaries
of Members accepting commissions in the Army.

The report of the committee was not acted on by the House, but on February
28, 1919,1 during consideration of the deficiency appropriation bill, Mr. Mann
offered an amendment providing for payment of salary and clerk hire of Members
who had accepted such commissions in the military service.

The amendment was agreed to, and Mr. Finis J. Garrett, of Tennessee, said:

The amendment proposed by the gentleman from Illinois has been agreed to. As a matter of fact,
those gentlemen who left the House of Representatives and accepted commissions in the Army, under
all the holdings of the past as reported by the Committee on the Judiciary following an investigation
of precedents made in order by a resolution offered by the gentleman from Illinois calling upon them
for a report, forfeited their seats as Members of the House of Representatives. I say those who accepted
commissions. Those who went as privates, of course, occupied a different status.

Now, there is not any doubt about that. There is not any doubt in the mind of any gentleman
here. Here, unfortunately, is what, because of our unwillingness to engage in an ungracious act, we
are doing: We are providing an entirely different plane for men who left the House of Representatives
and went into the Army from those who left other departments of the Government and went into the
Army. I have no doubt, so far as I am personally concerned, of the

1Third session Sixty-fifth Congress, Record, p. 4623.
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correctness of the report made by the Committee on the Judiciary. I have no doubt that they were
correct under the precedents; I have no doubt they were right under the reasoning. I did not make
the point of order. It would have been an ungracious thing to do; it would have been an exceedingly
objectionable thing to do to the membership of the House, and yet this opportunity having arisen to
express myself, I wish to take advantage of it to say that I did not approve of the amendment.

Mr. Richard Wayne Parker, of New Jersey, added:

The House ought to understand the last decision that was had with reference to this matter of
Army service of Members of Congress and their pay.

The Constitution of the United States provides that no person holding any office under the United
States shall be a Member of either House during the continuance of that office. During the Spanish-
American War several Members of this House went into the war, which was a very temporary affair,
as officers of volunteers, and a resolution was offered, which went before the Committee on the
Judiciary, inquiring whether they had forfeited their seats. There had been a good deal of contradictory
practice in the House of Representatives before that time, during the Civil War, and no one had ever
actually been turned out of the House. The provision of the Constitution is different from that of the
statute in England. In England, if any member of Parliament accepts any office under the Crown, the
statute declares his seat vacant and forfeited, and that a writ of election shall immediately issue. Our
Constitution does not say that the seat is forfeited forever. It simply says that no one holding office
under the United States shall be a Member of either House during the continuance of his office. When
this matter came before the Committee on the Judiciary, then presided over by Mr. Henderson, a reso-
lution was reported by the majority of the committee that each of these Members, of whom Gen.
Wheeler was one, had forfeited his seat. I filed a minority report, to protect these officers, suggesting
that the Constitution recognized the necessity sometimes of using Members of Congress for temporary
employment. The United States had sent Senators over as commissioners to Europe in order to nego-
tiate peace and had sent Mr. Dingley to Canada as commissioner to negotiate a treaty. And while I
acknowledged and believed that during the continuance of such office under the United States, such
temporary office, the man was not in Congress and could not draw his pay or emoluments here, yet
I insisted that if no notice was taken by Congress or by the States of the fact that the vacancy existed,
the membership was only suspended and the Member could come back to his seat again.

This matter never came to decision on the merits. When the resolution was moved in the House,
a veteran of the Civil War, Mr. Lacey, of Iowa, raised the question of consideration, and the House
refused to consider the fact that these Members had left for this temporary service. At the same time
it was ruled by the Speaker, Mr. Reed then being Speaker, that he would sign no warrants for pay
while they were away as officers of the Army, and while their offices continued they received Army
pay, but no payment was made to any Member of Congress who went into the Army of his salary as
Member during his absence. Those who returned retook their seats after discharge from the Army, and
went on with their duties and received their salary as Members here, as some of the present Members
already have done.

Subsequently,! Mr. Mann moved to suspend the rules and pass the following:

Resolved, That the Sergeant at Arms and Clerk of the House of Representatives are hereby author-
ized and directed to immediately pay all arrears of salary and clerk allowance to Members of the House
of Representatives of the Sixty-fifth Congress who have not received their monthly salary and allow-
ance owing to their absence from the House while in the military service of the United States during
the war: Provided, That there shall be deducted from such amounts for salary, respectively, any money
received by any of the above-named as compensation for service in the Army during the present emer-
gency, and the affidavits of the above-named persons shall be accepted as proof as to whether or not
any such payment has been received by them.

The motion was agreed to.

1Journal, p. ; Record, p. 5077.



§62 INCOMPATIBLE OFFICES. 69

62. Resolution to investigate compatibility of office of Representative
with other offices held by Member, is privileged.

In 1921 the House questioned the constitutional right of a Member to
accept a commission in the United States Army.

A committee receiving instructions from the House to make an inves-
tigation, made no report thereon.

On August 2, 1921,1 Mr. Simeon D. Fess, of Ohio, asked unanimous consent
that leave of absence be granted Mr. R. G. Fitzgerald, of Ohio, holding a commission
in the Reserve Corps of the United States Army, in order to permit him to comply
with orders to report for camp duty.

The request being submitted to the House, Mr. Thomas L. Blanton, of Texas,
objected.

Thereupon Mr. Finis J. Garrett, of Texas, proposed to offer a pertinent resolu-
tion, when on motion of Mr. Frank W. Mondell, of Wyoming, the House adjourned.

On August 4,2 Mr. Garrett presented, as privileged, the following resolution,
which was unanimously agreed to:

Resolved, That the Committee on the Judiciary be instructed to ascertain and report to the House
whether any Member of the House is at present holding a commission as an officer in the service of

the Army of the United States; and if so, whether the holding of such commission vacates the seat
of the Member holding the same.

The Committee on the Judiciary made no report thereon.

63. A member of either House is eligible to appointment to any office
not forbidden him by law, the duties of which are not incompatible with
those of a Member.

The question as to whether a Member may be appointed to the Board
of Managers of the Soldiers’ Home and become local manager of one of
the Homes, is a matter for the decision of Congress itself.

There is no constitutional objection to the election of a Member to the
Board of Managers of the Soldiers’ Home, although in the opinion of the
Attorney General such election appears contrary to public policy.

Under other circumstances than those involving the control of the Con-
gress over a position established and filled by itself, the holding of a
visitorial and an administrative office by the same person would be
regarded as legally incompatible.

On November 15, 1907,3 (26:457), in response to a letter of inquiry addressed
to the President by Mr. Nathan W. Hale, of Tennessee the Attorney General 4 ren-
dered the following opinion:

The questions presented by Representative Hale are as follows:

Whether or not, under the law and under the construction of the law, a man who is a Member
of Congress or a United States Senator is eligible to be appointed to any other Federal office at the

1First session Sixty-seventh Congress, Record, p. 4563.
2Record, p. 4657; Journal, p. 405.

326 Opinions of Attorneys General, p. 457.

4 Attorney General Charles J. Bonaparte.
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same time? If so, to what kind of office can he be appointed? For instance, can be a man be a Member
of Congress and be appointed at the same time as a member of the Board of Managers of the Soldiers’
Home, and become local manager of one of the Homes?

The first question may be answered in the affirmative. A member of either House of Congress may
be appointed to any other office not forbidden to him by law, and the duties of which are not incompat-
ible with those of a Member of Congress. It would not be advisable to state any particular office which
a Member of Congress might fill, and this does not seem to be necessary, as Representative Hale men-
tions a specific office, namely that of a member of the Board of Managers of the Soldiers’ Homes, who
should be the local manager of one of the Homes.

The law providing the method of selection of the Managers of the National Home for Disabled Vol-
unteers, which title includes the several institutions in the various parts of the United States known
as “National Soldiers’ Homes” is contained in section 4826 of the Revised Statutes and provides that
they shall be elected from time to time, as vacancies occur, by joint resolution of Congress.” The selec-
tion of these officers being thus entirely vested in the Congress, the determination whether a member
of Congress may be elected is wholly a matter for the decision of the Congress itself, unless there
should appear to be some constitutional provision bearing upon the subject. As the members of the
Board of Managers receive no compensation as such and as the positions were created by act of March
21, 1866, it does not appear that the matter comes within the second clause of the sixth section of
article 1 of the Constitution.

Nor are such managers “Federal officers” who are prohibited by the Constitution from being mem-
bers of Congress. Moreover, the intent of the Congress is shown by the fact that the act of March 21,
1866, creating this office, which contained the provision that the nine elective managers should “not
be members of Congress,” was amended by the act of March 12, 1867 (15 Stat., 1), striking out the
restriction above quoted.

While, as has been said, the question is held to be one for Congressional determination, it may
be pointed out that the institution in question is a creature of the Congress, so that a member elected
a manager of the National Home for Disabled Volunteers would become, as a member of the governing
body, an officer (in his capacity of manager, as aforesaid) by his own appointment, subject to removal
by himself, whose powers are conferred and whose duties are prescribed by himself, and who himself
supervises his own management. He, in one capacity, determines the amount which, in another
capacity, he may expend, and he supervises his own expenditures; so that he would be in the incompat-
ible position of both visitor and an officer whose acts are the subject of inquiry; but however incompat-
ible, it is clearly within the province of the Congress to make the appointment, to continue or to dis-
continue it and I therefore answer that there is no constitutional obstacle to the election of a Member
of Congress as a member of the Board of Managers of the National Home for Disabled Volunteers,
although such an election would seem to be contrary to the principles of sound public policy and, under
other circumstances than those which thus involve the entire control of the Congress over a position
established and filled by itself, the holding of a visitorial and an administrative office by the same per-
son would be regarded as legally incompatible.

64. Discussion of eligibility of Members of the Senate to civil offices

created during their terms of office.
Discussion of incompatibility of office within the meaning of the Con-

stitution.

In 1922 the Senate questioned the constitutional right of a Member to
sit upon a commission created during the period of his Membership.

Service upon a commission the members of which receive no com-
pensation and the function of which is limited as to time and restricted
to a single object is not incompatible with service in the Senate.

Instance wherein the Senate disregarded the recommendation of the
committee in confirming presidential appointments.
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On February 24, 1922,1 the Senate agreed to the following resolution submitted
by Mr. Thomas J. Walsh, of Montana:

Resolved, That the Committee on the Judiciary be, and it hereby is, directed to inquire into and
report to the Senate, not later than Tuesday next (Feb. 28, 1922), touching the eligibility of Hon. Reed
Smoot and Hon. Theodore E. Burton to membership on the commission created by the act of Congress
approved February 9, 1922, entitled “An act to create a commission authorized to refund or convert
obligations of foreign Governments held by the United States of America, and for other purposes,” ref-
erence being made to section 6 of Article I of the Constitution of the United States, as follows:

“No Senator or Representative shall, during the time for which he was elected, be appointed to
any civil office under the authority of the United States, which shall have been created or the emolu-
ments whereof shall have been increased during such time.”

During debate on the resolution, Mr. Walsh said: 2

On July 13,1898, President McKinley appointed Senator Cullom, Senator Morgan, Representative
Hitt, and Messrs. Dole and Frear as commissioners to recommend legislation concerning the Hawaiian
Islands under the joint resolution of July 7, 1898. The matter of the eligibility of Senators Cullom and
Morgan and Representative Hitt to serve upon this commission was, by resolution of the Senate,
referred for consideration to the Judiciary Committee of the Senate. In that situation of affairs the
House also took note of the question, and a report of Mr. Henderson was submitted to the House in
support of his contention that there was no constitutional objection to the appointment of Members
of Congress upon that commission.

No report was made from the Judiciary Committee of the Senate. It is recorded, however, that Sen-
ator Hoar, upon whose motion the reference was made, made a very able and exhaustive speech con-
tending that the gentlemen named, being Members of one or the other House of Congress, were ineli-
gible. The speech evidently made a very deep impression upon his colleagues. The Senate refused to
confirm these nominations, and the inference is irresistible that they were persuaded by the discussion
which took place. Speaker Henderson, however, took the other view; and the discussion to which I now
direct the attention of the Senate is, I take it, as strong an argument as could be made upon the other
side. The Speaker here points out that inasmuch as the members of this commission had no duties
to perform except to investigate and report to the Congress, without any power to carry out any law
or to enact any law or to construe any law, they were not officers within the meaning of the Constitu-
tion.

The majority report of the Committee on the Judiciary, submitted on April 11,
19223 reached the conclusion that Mr. Smoot and Mr. Burton were ineligible to
appointment on the commission.

The following statement of fact is given in the report:

On February 9, 1922, the President approved the bill, theretofore passed by Congress, providing
for the appointment of a commission authorized, subject to the approval of the President, to refund,
convert, and extend the obligations due to the United States from foreign governments, arising out of
loans made to them during the war and other transactions incident thereto, amounting to approxi-
mately $11,000,000,000. By the terms of the act, a copy of which is appended hereto, the commission
is to consist of five members, including the Secretary of the Treasury, the other four of whom are to
be nominated by the President and confirmed by the Senate. Pursuant to that law, the President, on
February 21, 1922, transmitted to the Senate a communication advising it that he had nominated as
members of the commission Hon. Charles E. Hughes, Hon. Herbert C. Hoover, Hon. Reed Smoot, and
Hon. Theodore E. Burton. At the time of the passage of the act Mr. Smoot was a Member of the Senate
and Mr. Burton a Member of the House of Representatives.

1Second session Sixty-seventh Congress, Record, p. 2996.
2Record, p. 2990.
3 Senate Report No. 563, Record, p. 5257
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Pending action on those nominations by the Senate, it directed the Committee on the Judiciary to
inquire into the eligibility of the gentlemen last named for the positions for which they were thus nomi-
nated.

The purpose of the constitutional provision involved is thus discussed by the
majority:

There was a dual purpose in the provision under review, first, to remove the temptation from
Members to multiply offices to which they might be appointed, either to their honor or their profit,
and, second, and perhaps more important, as viewed by the fathers, to deprive the Executive, with
whom was to rest the power of appointment, of the opportunity to constrain Members of Congress to
conform to his desires concerning legislation by holding out to them the hope of appointment to offices
which they were to create or render more attractive by an increase of salary. In other words, to remove,
in part at least, the corrupting power of the patronage of the Executive. However fanciful such a
danger may seem to us, it was notorious in their day that the King of Great Britain, or at least his
ministers, often secured from Parliament legislation favored by them by a liberal distribution of offices,
pensions, peerages, and even of cold cash.

As to whether the positions on the commission in question come within the
inhibitions of the Constitution, the majority say:

Ignoring the adjudications of the courts as to what is or what is not technically an “office,” many
of them irreconcilable and hinging upon particular statutes, let us try to solve the question before us
by the application of fundamental rules. Is the term “office,” as ordinarily used, broad enough to
include the positions in question; and if it is, are they such positions as the framers of the Constitution
intended should fall under the ban of the language they used?

Undeniably a member of the Funding Commission holds an office under the dictionary definition,
but if there were any doubt about it, or if the term is sometimes used in a more narrow sense, and
it is essential to inquire whether in the case before us it is to be given the narrower significance, atten-
tion may, yea, by a rule both ancient and universal, must be paid to the mischief which the law was
to guard against and the purpose which was to be subserved in its enactment and such a construction
must be given to the language assumed to be of doubtful import as will effectuate and not defeat the
purpose of the authors of the statute.

The positions under consideration being easily within the meaning of the word “office” as it is
popularly understood and being undeniably of the character the framers of the Constitution intended
should not be open to Members of Congress in the creation of which they participated, however faultily
they may have expressed that intention, it must be held that such Members are ineligible under the
Constitution.

In support of this position the majority further point out:

The conclusion that the positions in question fall under the operation of section 6 of Article I of
the Constitution is enforced by a consideration of other provisions of the Constitution in which the
words “office” and “officer” are used. The President is by it to nominate and by and with the advice
and consent of the Senate to “appoint ambassadors, other public ministers and consuls, judges of the
Supreme Court, and all other officers of the United States whose appointments are not herein other-
wise provided for and which shall be established by law.” Obviously Congress was of the opinion in
enacting the law in question that the members of the commission are officers of the United States,
for it is therein expressly provided that they should be nominated by the President and confirmed by
the Senate, a circumstance which affords cogent proof of the fact that, as the term is popularly under-
stood the members of the commission hold “office.”

The majority also find authority for this interpretation in other provisions of
the Constitution as follows:

By another provision of the Constitution no “person holding an office of trust or profit under the
United States shall be appointed an elector” of President and Vice President. It was
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this clause that was under consideration in In re Corliss, in which the Supreme Court of Rhode Island
held that a member of the Centennial Exposition Commission holds an office under the United States.
This provision likewise had its origin in a widespread apprehension that under the system being
devised the Executive, in whom was reposed an enormous patronage, would use it to further his own
purpose and ambitions. The electors it was assumed would be at liberty to exercise some independent
judgment, and it was feared that an appointee of the President, eligible for reelection, would or might
be constrained by a sense of interest or of gratitude to vote for him or at his direction or in conformity
with his desires.

Let any Senator inquire of himself whether the framers of the Constitution intended that a citizen
appointed to the high place occupied by members of the Funding Commission should, notwithstanding
the ties which bind him to the Executive, be eligible as an elector of President and Vice President.

Still another provision of the Constitution is to the effect that “all civil officers of the United States
shall be removed from office on impeachment for and conviction of treason, bribery, or other high
crimes and misdemeanors.” Are the members of the commission exempt from impeachment for bribery
or other dereliction in connection with the discharge of their duties? If so, how can they be removed?
The President may, of course, remove them, having the power to appoint. But is Congress powerless
in the premises? Is it true that the Constitution makers reserved to Congress the right to remove by
impeachment every petty officer of the United States, but surrendered it in the case of these high func-
tionaries?

It is required by Article VI of the Constitution that all executive and judicial officers, both of the
United States and of the several States, shall be bound by oath or affirmation to support the Constitu-
tion. Is it conceivable that the authors of our fundamental law prescribed that a town constable or a
poundmaster should take the oath, but that such important public servants as those under consider-
ation should be exempt from that requirement?

Another particularly pertinent provision of the Constitution deserves notice, namely, that which
prescribes that “No title of nobility shall be granted by the United States; and no persons holding any
office of profit or trust under them shall, without the consent of Congress, accept of any present, emolu-
ment, office, or title of any kind whatever from any king, prince, or foreign State.” Comment is
unnecessary.

In conclusion the majority declare:

The places for which Senator Smoot and Representative Burton have been nominated are offices
within the meaning of section 6 of Article I, and they are ineligible thereto.

Minority views submitted by Mr. Knute Nelson, of Minnesota, thus state the
question under consideration:

The committee is required to answer a pure question of constitutional law, namely: Are Senator
Reed Smooth and Representative Theodore E. Burton, eligible under the Constitution, to receive
appointments as members of the World War Foreign Debt Commission, a commission created by the
act of February 9, 1922; the act having been passed while these nominees of the President were Mem-
bers of Congress, and during the time for which they were respectively elected?

The minority dissent from the interpretation of the majority in the following
words:

Unquestionaly it is not only our right but our duty carefully to consider the known object which
the makers of our Constitution had in view when particular provisions were debated and adopted; but
respect for our fundamental law will not long survive if, in order to reach what may now be regarded
as a desirable end and one which we may believe that the framers of the Constitution would have
desired to reach had they been able to conceive the present development of organized society, we refuse
to accept the true meaning of the words and phrases actually employed.

The minority has referred to this phase of the subject because it is earnestly and ably contended
that to appoint a Senator or a Representative to any position of honor, distinction, or profit would be
attended by the same evils that were anticipated and provided against by our forefathers when
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they forbade the appointment of a Member of either House to a civil office under the authority of the
United States created during the time for which he was elected.

The fundamental difference between the majority and the minority of the committee relates to the
rule of construction which should be adopted. We may not differ upon literal definitions, but, neverthe-
less, lying deeper than the words which we may use to describe the guides which we follow, there is
a radical divergence in thought.

The majority of the committee, while they would not admit the suggestion, are in fact, applying
the rule which a distinguished President of the United States once stated in this very plain, blunt
way—we are not attempting to quote him literally, but the substance of his declaration was that the
Constitution at any given time means what the needs of the people at that time require that it shall
mean. There are a great many statesmen of high degree and lawyers of great attainments who if they
are not willing to avow this canon of construction act in accordance with its standards.

It is not difficult to understand the attitude of men who feel that it would promote the public
interest if Members of Congress were ineligible for appointment to any office, position, place, or employ-
ment which they helped to create; first, because in rare instance the possibility of appointment might
present a temptation that would influence their votes or, second, because the opportunity for such an
appointment might give to the Executive an undue influence respecting the legislative act.

The minority of the committee do not deny that there is a possibility of such a result, but they
can not accept the conclusion that because there is such a possibility we are justified in rewriting this
clause of our Constitution, ignoring the distinction between the words “office,” “position,” “place,” and
“employment,” and having so rewritten it, in testing the eligibility of Senator Smoot and Representa-
tive Burton, not by anything that those who have adopted the Constitution declared but by words and
phrases not found in that instrument, but which according to the view of the majority ought to have
been incorporated in it. The minority are strongly in favor of a literal construction of the Constitution,
but they can not concur in the obvious effort to amend that instrument through interpretation.

In summing up the proposition, the minority are of the opinion that—

Senator Reed Smooth and Representative Theodore E. Burton are eligible for appointment as mem-
bers of the World War Foreign Debt Commission.

In response to a request from the Senate, the President transmitted to the
Senate the following opinion of the Attorney General:

WASHINGTON, D. C., March 8, 1922.

My DEAR MR. PRESIDENT: I have the honor to acknowledge your request for my opinion as to
whether the appointment of Senator Smooth and Representative Burton to the World War Foreign
Debt Commission is invalid under Article I, section 6, of the Constitution.

Were this a case of first impression, I should have serious doubt as to what reply I should make.
The language of the Constitution is so broad and comprehensive that it can not be denied that the
commissioners in question, in a general sense, hold a “civil office under the authority of the United
States,” and as this commission was created by the Congress at a time when the two commissioners
were Members of that body, the application of the section of the Constitution does present a serious
and debatable question.

This department has already expressed an opinion on the subject, for, in an opinion rendered by
my predecessor, Attorney General Griggs (Op. Atty. Gen., vol. 22, p. 183), specific reference is made
to the fact that Senator Morgan was, with the approval of the Executive, appointed a member of the
fur seal arbitration, although, while a Senator, he aided in creating that “civil office.”

I have failed to find any judicial interpretation of the section of the Constitution now under consid-
eration, and, in the absence of such finally authoritative interpretation, great weight must be attached
to the practical construction put upon the Constitution from the beginning of the Government. In such
practical construction a distinction has always been made between special employment on the one hand
and offices on the other, and between offices—using that term in a
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general sense—which serve only a temporary purpose, and those which have duration and permanency.
From the very beginning of the Government Members of the Senate and the House have, from time
to time, been asked to render services for the Government upon commissions of various kinds, and it
has never been decided that such temporary employment for a special purpose and to serve an imme-
diate exigency constituted a “civil office” within the meaning of the constitutional provision above
referred to.

The opinion then cites various court decisions defining the word “office” and
continues:

Applying this distinction between an “office” and a temporary trust to the act of Congress, which
created the World War Foreign Debt Commission, I would say that for several reasons it excludes the
application of the word “office” as above defined.

The commissioners receive no compensation.

Their tenure of office is limited in time and is restricted to a single object.

Therefore the opinion finds the positions not incompatible:

Having in mind the debates in the Constitutional Convention, it seems clear that the purpose of
Article I, section 6, was to prevent Members of Congress from creating offices which thereupon they
would seek to fill by resigning their positions in Congress. Thus the fundamental idea was the
incompatibility of the new offices thus created with their existing office as Members of Congress. This
reason is plainly inapplicable to the present legislation, for, when Senator Smooth and Representative
Burton act on this debt commission, they are not exercising duties which are in compatible with their
duties as Members of Congress, but, on the contrary, their duties as commissioners are, in a sense,
an auxiliary to their work as Congressmen, and moreover an auxiliary to all the Members of Congress
in any further consideration that that body may feel obliged to give to this matter of adjusting these
foreign obligations.

The opinion accordingly concludes:

An impracticable and unreasonable construction of any clause of the Constitution ought to be
avoided, and, as no judicial authority can be cited which forbids the views herein expressed, and as
the practical construction by the Government from its very beginning and long acquiesced in has given
some sanction to the views above expressed, I have less hesitation in advising you that in my judgment
the appointment of Senator Smoot and Representative Burton does not offend Article I, section 6, of
the Constitution.

Respectfully,
H. M. DAUGHERTY, Attorney General.

The PRESIDENT,

The White House, Washington, D. C.

On the same day on which the report was received the Senate, in executive
session, confirmed the appointment of Mr. Smoot and Mr. Burton, yeas 47, nays
25.

65. Acceptance of an office the duties of which are incompatible with
those of a Member of the House of Representatives automatically vacates
the seat in the House.

While the Constitution does not prohibit a Member from holding any
State office, the duties of a Member of the House and of the governor of
a State are absolutely inconsistent and may not be simultaneously dis-
charged by the same person.

The resignation of a Member, whether presented to the governor of
the State or to the Speaker of the House, becomes immediately effective
and may not be withdrawn.
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Acceptance of the resignation of a Member of the House is unnecessary
and the refusal of a governor to accept a resignation can not operate to
continue membership in the House.

A Member having been inaugurated governor of his State was declared
to have vacated his seat in the House coincident with his taking the oath
as governor.

On January 15, 1909,1 Mr. John W. Gaines, of Tennessee, rose to a question
of the privilege of the House and offered the following resolution:

Whereas George L. Lilley, a citizen of the State of Connecticut, was duly elected and qualified a
Member of the House of Representatives, Sixtieth Congress, from said State; and

Whereas the said George L. Lilley was thereafter, in November, nineteen hundred and eight,
elected, and on January sixth, nineteen hundred and nine, duly qualified and entered upon his duties
as governor of the said State: Therefore be it

Resolved, That his name be stricken from the roll and his seat in this House be, and is hereby,
declared vacant.

Mr. Sereno E. Payne, of New York, moved that the resolution be referred to
the Committee on the Judiciary, and asked, as a parliamentary inquiry, if the
motion to refer was debatable.

The Speaker 2 said:

Such a motion is debatable, in narrow limits, as shown in the precedents that have been made
from time to time.

Under the narrow limits of the language of the precedents, debate would not include any discus-
sion of the merits of the proposition, but a discussion of the desirability of referring the resolution.

Thereupon, Mr. Champ Clark, of Missouri, raised the point of order that Mr.
Gaines, having submitted a resolution, was entitled to the floor and Mr. Payne had
not been recognized to make a motion.

The Speaker held:

The precedents are substantially uniform, where a Member arises in his place and presents a reso-
lution; after the resolution is presented the gentleman must have a second recognition, and between
the two recognitions, a motion having intervened after the introduction of the resolution, the gentleman
making the motion pending should be entitled to recognition.

The question being taken, the motion was agreed to and the resolution was
referred to the Committee on the Judiciary.

The report of the special committee, submitted by Mr. John J. Jenkins, of Wis-
consin, January 20, 1909,3 gives the following statement of facts:

The committee finds as facts that George L. Lilley was elected a Member of this House from the
State of Connecticut to the Sixtieth Congress.

That the name of George L. Lilley was placed on the roll of Members-elect of the Sixtieth Congress.

That George L. Lilley performed more or less duties as a Member of this House during the first
session of the Sixtieth Congress.

That George L. Lilley has not been in attendance at any time during the second session of the
Sixtieth Congress.

1Second session Sixtieth Congress, Record, p. 951.
2Joseph G. Cannon, of Illinois, Speaker.
3 House Report No. 1882.
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That on the 11th day of December, 1908, George L. Lilley tendered his resignation as Member of
this House to Rollin S. Woodruff, governor of the State of Connecticut, to take effect January 5, 1909,
and that Governor Woodruff declined to accept the resignation.

That George L. Lilley did not withdraw his resignation as a Member of this House.

That George L. Lilley was elected governor of the State of Connecticut and took the oath of office
as governor of that State on January 6, 1909; and that ever since he took the oath of office he has
been performing the duties of the office of governor of the State of Connecticut and has remained at
the executive office at Hartford, Conn.

That on December 22, 1908, he drew his check for his stationery in full.

That on the 1st day of January, 1909, he drew his clerk hire in full for the month of December.

That George L. Lilley drew his salary as a Member of the House of Representatives up to and
including the 4th day of December, 1908.

That on the 22d day of December, 1908, George L. Lilley made application by letter for a remit-
tance of the mileage for the second session of the Sixtieth Congress.

The report also quotes the following letter explaining Mr. Lilley’s position:

STATE OF CONNECTICUT, EXECUTIVE DEPARTMENT,
Hartford, January 18, 1909.

My DEAR SIgr: I have the honor to acknowledge receipt of your favor of January 15, with inclosed
copy of resolution introduced by John W. Gaines.

Replying to your letter, I beg to say that on December 11, 1908, I tendered my resignation as Con-
gressman to Governor Rollin S. Woodruff. The matter was referred by Governor Woodruff to the
attorney-general, whose opinion it was that the statute was mandatory, and that if the resignation was
accepted a special election to fill the vacancy must be held. It seemed to the governor and to the
attorney-general that the large expense entailed was a conclusive reason why my resignation should
not be accepted. The governor, therefore, declined to accept my resignation.

I felt that the precedent laid down by my predecessor was obligatory upon me as govenor, particu-
larly in view of the fact that after deducting the time necessary for a special election there would be
but about one month for a new Member to serve. I inclose a copy of Governor Woodruff’s letter. My
belief is that the people of Connecticut uphold Governor Woodruff’s decision.

With sincere regards, I am, very truly, yours,
GEoO. L. LILLEY.

Hon. JOHN J. JENKINS,

House of Representatives, Washington, D. C.

As to methods of resigning from the House the report says:

The Constitution is silent as to how a Member can dissever his membership. The Constitution
anticipates that a vacancy may occur:

“When vacancies happen in the representation from any State, the executive authority thereof
shall issue writs of election to fill such vacancies. (Clause 4, sec. 2, art 1.)”

The Constitution does not prohibit a Member from holding any state office.

The Constitution does provide—

That no person holding any office under the United States shall be a member of either House
during his continuance in office. (Part of clause 2, sec. 6, art. 1.)

“Each House shall be the judge of the elections, returns, and qualifications of its own members.
(Part of sec. 5, art. 1.)

“Each House may * * * punish its members for disorderly behavior, and, with the concurrence of
two-thirds, expel a member. (Subdivision 2, sec. 5, art 1.)”

In voluntary withdrawals from membership in the House of Representatives,
the practice has not been uniform:
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The retiring Member has resigned on the floor of the House. The retiring Member has notified the
Speaker in writing and in turn the Speaker of the House has notified the governor of the State. Then
again the retiring Member has resigned to his governor and the governor in turn has notified the
Speaker, and then again the House was not informed of the vacancy until the new Member appeared
with his credentials, but in all cases the act of the retiring Member has been positive to the extent
of showing that he had ceased to be a Member of the House of Representatives as far as he was con-
cerned.

By the statute of the State of Connecticut the governor may accept the resignation of any officer
whose successor, in case of a vacancy in office, he has power to nominate or appoint; but there is no
statute in the State of Connecticut authorizing the governor of that State to accept the resignation of
a Member of Congress.

On the question as to whether a resignation is revocable the report decides:

There is no question but what if a Member of the House of Representatives tenders his resignation,
no matter whether it be to the governor of the State or to the Speaker of the House, he becomes ipso
facto no longer a Member, and therefore it is impossible for a Member having tendered his resignation
to withdraw same.

Unless the House of Representatives exercises its power and expels a Member, it rests entirely
with the Member as to whether or not he continues his membership. After he has declared in no uncer-
tain terms to the governor of his State or to the Speaker of the House that he has resigned, there
is nothing that can be done by the Member or by the officer to whom the resignation was tendered
that will tend to continue the membership. The presentation of the resignation is all sufficient. It is
self-acting. No formal acceptance is necessary to make it effective. The refusal of a governor to accept
a resignation of a Member of Congress can not possibly continue the membership and certainly it is
within the power of the House to declare what effect the presentation of the resignation had upon the
membership.

The incompatibility of offices is thus commented upon:

It is a universally recognized principle of the common law that the same person should not under-
take to perform inconsistent and incompatible duties, and that when a person while occupying one posi-
tion accepts another incompatible with the first he, ipso facto, absolutely vacates the first office and
his title thereto is terminated without any further act or proceeding. This incompatibility operating to
vacate the first office exists where the nature and duties of the second office are such as to render
it improper, from considerations of public policy, for one person to retain both. There is an absolute
inconsistency in the functions of the two offices, Member of Congress and governor of the State of Con-
necticut.

Accordingly, the report concludes:

There can be but little question but what George L. Lilley resigned his membership in this House
and that it became effective on the 5th day of January, 1909, and that being true, it logically follows
that he ceased to be a Member at that time; but inasmuch as it seems so clear that George L. Lilley
ceased to be a Member of the House of Representatives upon his acceptance of the office of governor
of the State of Connecticut, and the question of time is so very brief, that it may be well to hold that
his seat was vacant January 6, 1909.

The committee is of the opinion that if said George L. Lilley had not resigned on the 5th day of
January, 1909, by entering upon the duties of the office of governor of the State of Connecticut, he
ceased to be a Member of the House of Representatives of the United States on the 6th day of January,
1909.

The committee therefore recommended as a substitute for the House resolution the following reso-
lution:

“Resolved, That the seat in this House of George L. Lilley as a Representative from the State of
Connecticut was vacated on the 6th day of January, 1909.

“That the Clerk of this House be, and he is hereby, directed to remove the name of George L. Lilley
from the roll of Members of this House.”
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Mr. Richard Wayne Parker, of New Jersey, and Mr. John A. Sterling, of Illinois,
while concurring in the resolution recommended by the committee, submitted sepa-
rate views holding that the House was authorized to decide when a resignation
should take effect and it was therefore unnecessary to determine whether the office
of governor is incompatible with that of Representative in Congress.

The substitute resolution recommended by the committee was agreed to! with-
out debate or division.

1Record, p. 1164, Journal, p. 184.
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State corrupt practices acts. Sections 79-82.
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Questions as to corrupt practices generally. Sections 83-87.

66. A Federal law fixes the time of election of United States Senators.
The act of June 4, 1914.2 makes the following provision as to time of election
of Senators:

At the regular election held in any State next preceding the expiration of the term for which any
Senator was elected to represent such State in Congress, at which election a Representative to Con-
gress is regularly by law to be chosen, a United States Senator from said State shall be elected by
the people thereof for the term commencing on the fourth day of March next thereafter.

67. A Federal law requires sworn statements by candidates for Con-
gress of contributions received, amounts expended, and promises made for
the purpose of influencing the result of elections.

The amount of money which may be expended by a candidate for Con-
gress in his campaign for election is limited by law.

No Member of Congress or candidate for Congress may solicit or
receive political contributions from Government employees.

The act of February 28, 1925,3 known as the Federal corrupt practices act,
1925, provides:

Every candidate for Senator shall file with the Secretary and every candidate for Representative,
Delegate, or Resident Commissioner shall file with the Clerk not less than ten nor more than fifteen
days before, and also within thirty days after, the date on which an election is to be held, a statement
containing, complete as of the day next preceding the date of filing—

(1) A correct and itemized account of each contribution received by him or by any person for him
with his knowledge or consent, from any source, in aid or support of his candidacy for election, or for
the purpose of influencing the result of the election, together with the name of the person who has
made such contribution;

(2) A correct and itemized account of each expenditure made by him or by any person for him with
his knowledge or consent, in aid or support of his candidacy for election, or for the purpose of influ-
encing the result of the election, together with the name of the person to whom such expenditure was
made; except that only the total sum of expenditures for items specified in subdivision (c) of section
309 need be stated,;

1Supplementary to Chapter XVII.
22 U.S.C. 1.
32 U. S. C. 2 et seq.
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(3) A statement of every promise or pledge made by him or by any person for him with his consent,
prior to the closing of the polls on the day of the election, relative to the appointment or recommenda-
tion for appointment of any person to any public or private position or employment for the purpose
of procuring support in his candidacy, and the name, address, and occupation of every person to whom
any such promise or pledge has been made, together with the description of any such position. If no
such promise or pledge has been made, that fact shall be specifically stated.

The Federal corrupt practices act, 1925, also limits the amount of campaign
expenditures which may be made, as follows:

Unless the laws of his State prescribe a less amount as the maximum limit of campaign expendi-
tures, a candidate may make expenditures up to—

(1) The sum of $10,000 if a candidate for Senator, or the sum of $2,500 if a candidate for Rep-
resentative, Delegate, or Resident Commissioner; or

(2) An amount equal to the amount obtained by multiplying three cents by the total number of
votes cast at the last general election for all candidates for the office which the candidate seeks, but
in no event exceeding $25,000 if a candidate for Senator or $5,000 if a candidate for Representative,
Delegate, or Resident Commissioner.

Money expended by a candidate to meet and discharge any assessment, fee, or charge made or
levied upon candidates by the laws of the State in which he resides, or expended for his necessary per-
sonal, traveling, or subsistence expense, or for stationery, postage, writing, or printing (other than for
use on bill boards or in newspapers), for distributing letters, circulars, or posters, or for telegraph or
telephone service, shall not be included in determining whether his expenditures have exceeded the
sum fixed by paragraph (1) or (2) as the limit of campaign expenses of a candidate.

It is unlawful for any candidate to directly or indirectly promise or pledge the appointment, or the
use of his influence or support for the appointment of any person to any public or private position or
employment, for the purpose of procuring support in his candidacy.

The act further provides:

It is unlawful for any Senator or Representative in, or Delegate or Resident Commissioner to, Con-
gress, or any candidate for, or individual elected, as Senator, Representative, Delegate, or Resident
Commissioner, or any officer or employee of the United States, or any person receiving any salary or
compensation for services from money derived from the Treasury of the United States, to directly or
indirectly solicit, receive, or be in any manner concerned in soliciting or receiving, any assessment,
subscription, or contribution for any political purpose whatever, from any other such officer, employee,
or person.

68. Decision of the Supreme Court that the corrupt practices act
prohibiting Members of Congress from accepting certain contributions
from Federal employees is constitutional.

The phrase “any political purpose” in the Federal corrupt practices act
is construed to include a primary election.

On February 24, 1930, the Supreme Court of the United States handed down
an opinion in the case of the United States v. Wurzbach. Mr. Justice Oliver Wendell
Holmes delivered the opinion of the court, in which all justices concurred.

Mr. Harry M. Wurzbach, a Representative in Congress from the fourteenth
congressional district of the State of Texas, was charged with accepting contribu-
tions from Federal officeholders during his primary campaign. Mr. Wurzbach
defended the suit on the ground that the contributions were voluntarily made and
that the Supreme Court in the case of the United States v. Newberry,2 had ruled
that Congress could not regulate the conduct of primaries.

1Vol. 280 U. S., P. 396.
2See sec. 7400 of this work.
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The opinion is as follows:

The respondent was indicted under the Federal corrupt practices act, 1925; act of February 28,
1925, chapter 368, section 312; 43 Stat. 1053, 1073 (U. S. Code, title 18, sec. 208); on charges that
being a Representative in Congress he received and was concerned in receiving specified sums of money
from named officers and employees of the United States for the political purpose of promoting his
nomination as Republican candidate for Representative at certain Republican primaries. Upon motion
of the defendant the district court quashed the indictment on the ground that the statute should not
be construed to include the political purpose alleged, and, construed to include it, probably would be
unconstitutional. The United States appealed.

The section of the statute is as follows:

“It is unlawful for any Senator or Representative in, or Delegate or Resident Commissioner to,
Congress, or any candidate for, or individual elected as, Senator, Representative, Delegate, or Resident
Commissioner, or any officer or employee of the United States, or any person receiving any salary or
compensation for services from money derived from the Treasury of the United States, to directly or
indirectly solicit, receive, or be in any manner concerned, in soliciting or receiving any assessment,
subscription, or contribution for any political purpose whatever, from any other such officer, employee,
or person.”

This language is perfectly intelligible and clearly embraces the acts charged. Therefore, there is
no warrant for seeking refined arguments to show that the statute does not mean what it says unless
there is some reasonable doubt whether so construed it would be constitutional—the doubt that was
felt by the court below.

The court construes the statute to extend to State primaries and to include
party elections. The opinion continues:

The doubt of the district court seems to have come from the assumption that the source of power
is to be found in Article I, section 4, of the Constitution concerning the time, place, and manner of
holding elections, etc.; and from the decision that the control of party primaries is purely a State affair.
(Newberry v. United States, 256 U. S. 232). But the power of Congress over the conduct of officers
and employees of the Government no more depends upon authority over the ultimate purposes of that
conduct than its power to punish a use of the mails for a fraudulent purpose is limited by its inability
to punish the intended fraud. (Badders v. United States, 240 U. S. 391.)

It hardly needs argument to show that Congress may provide that its officers and employees nei-
ther shall exercise nor be subjected to pressure for money for political purposes, upon or by others of
their kind, while they retain their office or employment. If argument and illustration are needed they
will be found in Ex parte Curtis (106 U. S. 371, s. ¢. 12 Fed. 824). See United States v. Thayer (209
U. S. 39, 42). Neither the Constitution nor the nature of the abuse to be checked requires us to confine
the all-embracing words of the act to political purposes within the control of the United States.

It is argued at some length that the statute, if extended beyond the political purposes under the
control of Congress, is too vague to be valid. The objection to uncertainty concerning the persons
embraced need not trouble us now. There is no doubt that the words include Representatives, and if
there is any difficulty, which we are far from intimating, it will be time enough to consider it when
raised by some one whom it concerns.

As to the interpretation of the phrase “political purposes” the court further
holds:

The other objection is to the meaning of “political purpose.” This would be open even if we accepted
the limitations that would make the law satisfactory to the respondent’s counsel. But we imagine that
no one not in search of trouble would feel any. Wherever the law draws a line there will be cases very
near each other on opposite sides. The precise course of the line may be uncertain, but no one can
come near it without knowing that he does so, if he thinks, and if he does
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so it is familiar to the criminal law to make him take the risk. (Nash v. United States, 229 U. S. 373.)
It is said to be uncertain which of several sections imposes the penalty, and therefore uncertain
what the punishment is. That question can be raised when a punishment is to be applied. The elabo-
rate argument against the constitutionality of the act if interpreted as we read it, in accordance with
its obvious meaning, does not need an elaborate answer. The validity of the act seems to us free from
doubt.
Judgment reversed.

69. The Supreme Court invalidated, as unconstitutional, a Federal
statute requiring sworn statements of receipts and expenditures and lim-
iting the amount of money which might be used in procuring nomination
as candidate for Representative or Senator.

The law of June 25, 1910, as amended by the act of August 19, 1911, and
commonly known as the corrupt practices act, provided:

No candidate for Representative in Congress or for Senator of the United States shall give, con-
tribute, expend, use, or promise, or cause to be given, contributed, expended, used, or promised, in pro-
curing his nomination and election, any sum, in the aggregate, in excess of the amount which he may
lawfully give, contribute, expend, or promise under the laws of the State in which he resides: Provided,
That no candidate for Representative in Congress shall give, contribute, expend, use, or promise any
sum, in the aggregate, exceeding five thousand dollars in any campaign for his nomination and elec-
tion; and no candidate for Senator of the United States shall give, contribute, expend, use, or promise
any sum, in the aggregate exceeding ten thousand dollars in any campaign for his nomination and elec-
tion:

Provided further, That money expended by any such candidate to meet and discharge any assess-
ment, fee, or charge made or levied upon candidates by the laws of the State in which he resides, or
for his necessary personal expenses, incurred for himself alone, for travel and subsistence, stationery
and postage, writing or printing (other than in newspapers), and distributing letters, circulars, and
posters, and for telegraph and telephone service, shall not be regarded as an expenditure within the
meaning of this section, and shall not be considered any part of the sum herein fixed as the limit of
expenses and need not be shown in the statements herein required to be filed.

The act further required sworn statements by candidates of expenditures
incurred both in primary and in general elections as follows:

Every person who shall be a candidate for nomination at any primary election or nominating
convention, or for election at any general or special election, as Representative in the Congress of the
United States, shall, not less than ten nor more than fifteen days before the day for holding such pri-
mary election or nominating convention, and not less than ten nor more than fifteen days before the
day of the general or special election at which candidates for Representatives are to be elected, file
with the Clerk of the House of Representatives at Washington, District of Columbia, a full, correct,
and itemized statement of all moneys and things of value received by him or by anyone for him with
his knowledge and consent, from any source, in aid or support of his candidacy, together with the
names of all those who have furnished the same in whole or in part; and such statement shall contain
a true and itemized account of all moneys and things of value given, contributed, expended, used, or
promised by such candidate, or by his agent, representative, or other person for and in his behalf with
his knowledge and consent, together with the names of all those to whom any and all such gifts, con-
tributions, payments, or promises were made, for the purpose of procuring his nomination or election.

Similar statements are also required after the election.

12 U. S. C. 241 et seq.
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In passing upon the constitutionality of this act, the Supreme Court of the
United States, in an opinion rendered May 2, 1921, in the case of Newberry 2 v.
The United States, held:

We can not conclude that authority to control party primaries or conventions for designating can-
didates was bestowed on Congress by the grant of power to regulate the manner of holding elections.
The fair intendment of the words does not extend so far; the framers of the Constitution did not ascribe
to them any such meaning. Nor is this control necessary in order to effectuate the power expressly
granted. On the other hand, its exercise would interfere with purely domestic affairs of the State and
infringe upon liberties reserved to the people.

On February 24, 1923,3 in the House of Representatives Mr. C. W. Ramseyer,
of Iowa, in discussing this decision, quoted the following:

The law committee of the national Republican congressional committee had submitted to it the fol-
lowing question: “Under existing Federal law is a candidate for Representative in Congress at a pri-
mary election required to file sworn statements of his primary campaign expenditures with the Clerk
of the House of Representatives?”

The Federal corrupt practices act4 limits the amount of money that may be given, contributed,
expended, used, or promised, or caused to be given, contributed, expended, used, or promised by a can-
didate for Representative in Congress or for Senator of the United States in procuring his nomination
and election to a sum not in excess of the amount he may lawfully give, contribute, expend, or promise
under the laws of the State of his residence, with a proviso that in the case of a candidate for Rep-
resentative the amount shall not exceed $5,000, and in the case of a candidate for Senator, shall not
exceed $10,000 in any campaign for nomination and election. The Federal corrupt practices act, as
amended, further requires the filing of sworn statements by a candidate for Representative in Congress
or for Senator of the United States of expenditures incurred both in the primary election and in the
general election.

If Congress has the power to enact such legislation, it is based on the following constitutional
provisions:

“ARTICLE I. SECTION 1. All legislative powers herein granted shall be vested in a Congress of the
United States, which shall consist of a Senate and House of Representatives.

“SECTION 2. The House of Representatives shall be composed of Members chosen every second year
by the people of the several States, and the electors of each State shall have the qualifications requisite
for electors of the most numerous branch of the State legislature. * * *”

“Section 3 is superseded by the seventeenth amendment, which provides. * * *”

“ARTICLE XVII. The Senate of the United States shall be composed of two Senators from each
State, elected by the people thereof, * * * The electors in each State shall have the qualifications req-
uisite for electors of the most numerous branch of the state legislature. * * *”

“SECTION 4. The times, places, and manner of holding elections for Senators and Representatives
shall be prescribed in each State by the legislature thereof; but the Congress may at any time by law
make or alter such regulations, except as to the places of choosing Senators. * * *”

“SECTION 5. Each House shall be the judge of the election, returns and qualifications of its own
Members. * * *”

The power of Congress to enact legislation regulating primary elections was never decided by the
Supreme Court until in the case of Truman H. Newberry et al., plaintiffs in error, v. the United States
of America. This case was decided by the Supreme Court May 2, 1921.

In the Newberry case the plaintiffs in error were found guilty of conspiracy to violate section 8
of the act of June 25, 1910, as amended by the act of August 19, 1911, in the Federal district court
of Michigan.

1256 U. S. 232.

2 See sections 7396-7400 of this work.

3 Fourth session Sixty-seventh Congress, Record, p. 4567.

4 Act of June 25, 1910, Stat. 822 as amended by act of August 19, 1911, 37 Stat. 25, 28.
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This case was reversed by the Supreme Court of the United States on the 2d day of May, 1921,
On the ground that the grant of power on Congress to regulate the “manner of holding elections” under
Article I, section 4, of the Constitution did not bestow on Congress the authority to control party pri-
maries or conventions for designating candidates. That is, the majority of the court seem to bold that
the power to regulate the “manner of holding elections” is limited to general elections and that there
is no power to regulate the manner of holding primary elections or party conventions.

If there were nothing to consider in this case, except the conclusion of the majority of the court,
we would have no hesitancy in answering in the negative the question submitted to us. This is a five-
to-four decision. Mr. Justice McReynolds wrote the opinion of the majority. In this opinion Mr. Justice
McKenna concurred with a reservation as follows: “Mr. Justice McKenna concurs in this opinion as
applied to the statute under consideration, which was enacted prior to the seventeenth amendment;
but he reserves the question of the power of Congress under that amendment.”

What would have been Mr. Justice McKenna’s conclusion if the seventeenth amendment bad been
adopted prior to the enactment of the corrupt practices act and amendments thereto? Furthermore, the
plaintiff in error—Newberry—was a candidate for the Senate and the seventeenth amendment applies
only to Senators, and Mr. Justice McKenna “concurs in this opinion as applied to the statute under
consideration, which was enacted prior to the seventeenth amendment.”

As the seventeenth amendment applies to the Senate, so Article. I, section 2, of the Constitution
applies to the House of Representatives. Article I, section 2, was a part of the Constitution prior to
the enactment of the corrupt practices act in question. If the plaintiff in error had been a candidate
for the House of Representatives there would have been no excuse for Mr. Justice McKenna’s qualified
concurrence and reservation; and then, instead of having a court divided five to four against the con-
stitutionality of the act, the result might have been five to four in favor of the constitutionality of the
act. The qualified concurrence and reservation of Mr. Justice McKenna make this decision of the
Supreme Court at best a fifty-fifty proposition when applied to a candidate for Representative in Con-
gress at a primary election.

Therefore, we conclude, and wisdom and prudence dictate, that a candidate for Representative in
Congress at a primary election should file sworn statements of his campaign expenditures with the
Clerk of the House of Representatives as required by the act of June 25, 1910, as ended by the act
of August 19, 1911.

Respectfully submitted this 21st day of March, 1922.

C. W. RAMSEYER,
WM. WILLIAMSON,
E. O. LEATHERWOOD,
Law Committee.

In conformity with this theory, candidates for Congress continued to file such
statements until the repeal! by the Federal corrupt practices act, 1925, of the act
of June 25, 1910 and enactment amendatory thereto.

70. The application of provisions of the corrupt practices act to party
primaries.

The power of Congress to enact legislation relative to campaign
receipts and expenditures in primary and general elections affirmed.

On February 24, 1930,2 the Supreme Court rendered a decision sustaining
provisions of the corrupt practices act involving the power of Congress to enact
legislation relative to the collection and disbursement of money for political pur-
poses, and holding that neither the Constitution nor the nature of the abuse to
be checked re

143 Stat. L., p. 1070.
2U. S. v. Wurzbach, 280 U.S. 306.
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quire that the words of the act be confined to political purposes within the control
of the United States.

In this case, the respondent was indicted under the Federal corrupt practices
act of 1925, on charges that being a Representative in Congress he received, and
was concerned in receiving, specified sum of money from named officers and
employees of the United States for the political purpose of promoting his nomination
as candidate for Representative. Upon motion of the defendant the District Court
quashed the indictment on the ground that the statute should not be construed
to include the political purpose alleged. The Supreme Court held that a Representa-
tive in Congress who receives or is concerned in receiving money from officers and
employees of the United States for the political purpose of promoting his nomination
at a party primary, as a candidate for reelection, is guilty of the offense as defined
by the Federal corrupt practices act.!

71. The law requiring statements by candidates of expenses incidental
to election to House or Senate does not provide for their publication.

On April 17, 1913,2 when the Speaker laid before the House the reports of var-
ious officers of the House, Mr. Victor Murdock, of Kansas, moved that the Clerk
of the House be directed to include in his printed report statements by Members
and national political committees relating to campaign contributions and expendi-
tures.

Thereupon Mr. Thomas W. Hardwick, of Georgia made a question of order
against the motion.

The Speaker 3 sustained the point of order.

72. The Senate election case of Ford v. Newberry, from Michigan, in
the Sixty-seventh Congress.

Instance of a contest inaugurated in the Senate by petition, and form
of petition.

Investigation of the right to a seat in the Senate can only be made by
the Senate to which the person whose title is attacked has been elected.

On December 14, 1918,4 in the Senate, Mr. Charles E. Townsend, of Michigan,
presented the credentials of Truman H. Newberry as Senator from Michigan for
the term of six years commencing March 4, 1919.

Mr. Atlee Pomerene, of Ohio, moved that the credentials be referred to the
Committee on Privileges and Elections, when Mr. Henry Cabot Lodge, of Massachu-
setts, submitted that the presentation was for filing only as it related to a seat
in the next Senate, and the Senate was at that time without jurisdiction to take
action thereon.

Thereupon Mr. Townsend, by unanimous consent, withdrew the credentials.

1U. S. Code, title 18, sections 211, 212.

2 First session Sixty-third Congress, Record, p. 222.
3 Champ Clark, of Missouri, Speaker.

4Third session Sixty-fiftth Congress, Record, p. 437.
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At the beginning of the next Congress Mr. Newberry was sworn in, and on
May 20, 1919,1 the following petition was presented to the Senate and referred to
the Committee on Privileges and Elections:

To the Senate of the United States of America of the Sixty-sixth Congress:

I, Henry Ford, of Dearborn, Michigan, the petitioner, do hereby give notice of my intention to con-
test and do hereby enter and file a contest of the election of Mr. Truman H. Newberry as Senator from
Michigan to succeed the Honorable William Alden Smith; and I request and petition for a recount of
the ballots cast at the election held in Michigan November 5, 1918, and an investigation of the unlaw-
ful uses by said Truman H. Newberry, and in his behalf by his agents and representatives, of large
sums of money to influence the primary and election, and also of cases of undue influence and intimida-
tion of voters at the election.

I beg to represent to your honorable body:

(1) That an election was held by the voters of Michigan on the 5th day of November, 1918 to elect
a United States Senator from Michigan for the term beginning March 4, 1919. That Truman H.
Newberry was the candidate on the Republican ticket, Henry Ford on the Democratic ticket, Edward
0. Foss on the Socialist ticket, and William J. Faull on the Prohibition ticket.

(2) That the official canvass made by the State canvassing board showed 220,054 votes cast for
said Newberry, 212,487 votes east for said Henry Ford, 4,763 votes cast for said Foss, and 1,133 votes
cast for said Faull, and that in pursuance of such canvass said board announced the result of the elec-
tion to be that the above-mentioned number of votes were cast for each of the said candidates as stated
above.

(3) That a certificate of election as such Senator has heretofore been issued to said Truman H.
Newberry and he claims to have been duly elected such Senator, and he has heretofore caused his
credentials as such to be offered to the United States Senate, namely, on or about the 14th day of
December, 1918.

(4) That the primary election to select candidates by the respective parties for the office of such
United States Senator was held on August 27, 1918; that in the primaries Mr. Truman H. Newberry
was a candidate for the Republican nomination, your petitioner was candidate for the Republican
nomination, also for the Democratic nomination, and he was nominated on the Democratic ticket, and
said Truman H. Newberry was nominated on the Republican ticket. That large sums of money were
unlawfully used and expended by and on behalf of said Newberry at said primary election and previous
thereto to effect such election and to bring about his nomination and to purchase and procure the sup-
port and efforts of divers large numbers of persons and newspapers and periodicals. It was admitted
by the committee, composed of a large number of men who acted in behalf of the nomination of Mr.
Newberry, that said committee expended $176,568.08 and a sworn report to that effect was made under
the State law by Mr. Frank W. Blair, the treasurer of said committee, and said report was filed with
the county clerk of Wayne County, Michigan, where said Blair resided. And petitioner states upon
information and belief that it can and will be proved that said Truman H. Newberry procured the
appointment and selection of said committee and its members and was directly responsible for all its
acts and that he was in constant communication with said committee and its members and knew of
and approved its large expenditures of moneys and participated in its work. Upon information and
belief petitioner says that large sums of money, aggregating many thousands of dollars, were expended
by or on behalf of said Newberry’s nomination, entirely outside of said $176,568.08 above mentioned
as having been admitted, in the hiring of workers and other legitimate expenses and contrary to the
laws of the United States and the State of Michigan in that behalf. That a memorial with respect to
the above matters was filed with the Senate Committee on Privileges and Elections in the month of
November last by Mr. Elbert H. Fowler, a lawyer and reputable citizen of the city of Detroit, Michigan,
who had acted as secretary of the nonpartisan Ford-for-Senator Club, in connection with the election,
a copy of which memorial or statement is hereto attached and made a part hereof, and upon informa-
tion and belief petitioner avers the statements thereof to be true.

1First session Sixty-sixth Congress, Record, p. 33.
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(5) He further shows that the large sums of money expended by and in behalf of the nomination
of Mr. Truman H. Newberry as hereinbefore stated, unlawfully enlisted the aid and support of large
numbers of persons, papers, and periodicals throughout the State, and the results and influence of
which extended down to and affected the election materially in favor of the said Truman H. Newberry,
and that said great sums of money were expended in violation of the statutes of the United States
and of the State of Michigan in such cases provided.

(6) The petitioner shows on information and belief that said Truman H. Newberry was not truly
or lawfully elected to said office of the United States Senator and is not entitled to said office, and
that your petitioner was elected and is entitled to said seat, and he specifies:

(a) That there are about 2,200 election precincts or districts in Michigan, and that nearly all of
the election boards were composed wholly of Republicans, and great numbers of them were wholly com-
posed of intense partisans of Mr. Newberry, and that only in a comparatively few of them were there
at the said election any challengers or others acting in behalf of the Democratic candidates, and that
every opportunity existed for election officials who were so inclined to miscount the ballots in favor
of Mr. Newberry.

(b) That a large number of ballots were unlawfully counted for said Newberry, which, in fact in
truth, were cast for Henry Ford, namely, at least ten thousand.

(c) That large numbers of ballots lawfully cast for petitioner were not counted for him, but were
unlawfully rejected by the various precinct election boards when making the counts, and they were not
returned for petitioner as in truth they ought to have been, namely, at least ten thousand.

(d) That in many election precincts or districts the count by the election officers and boards was
illegal, in favor of Newberry, false and fraudulent, and in violation of the election laws governing the
count.

(e) Many of the ballots marked and cast for petitioner were counted and returned for the said Tru-
man H. Newberry.

(f) In many precincts (particularly in the Upper Peninsula of Michigan) the provisions of law
enacted to protect the sanctity and secrecy of the ballots and to promote a true and honest vote and
count were flagrantly violated and many important and vital irregularities and departures from such
provision occurred, thus vitiating: under the law the vote of such precincts. As, for instance, the
marking of ballots for voters by unauthorized third person, the exposure of ballots by the voters, the
overseeing of the voting by mine bosses and superintendents and the like; all of which were conducted
in the interests of said Truman H. Newberry, and the votes of such precincts should be rejected and
thrown out.

(g) That many ballots in many precincts duly marked and cast for petitioner were rejected by the
respective election boards and not counted at all.

(h) That many ballots bearing unlawful distinguishing marks were illegally and unlawfully counted
for the said Truman H. Newberry.

(i) Many ballots duly marked and cast for your petitioner were wholly rejected and thrown out by
many election boards on the unlawful and fraudulent pretext that they were not duly and properly
marked for the petitioner, whereas in fact they were so marked and cast.

() Many ballots duly and properly marked and cast for the petitioner were rejected and thrown
out by many election boards on the unlawful and fraudulent pretext that they bore distinguishing
marks, whereas in fact they did not bear any unlawful distinguishing marks and ought to have been
counted for your petitioner.

(k) Many ballots duly and lawfully marked and cast for petitioner were erroneously thrown out
and not counted for petitioner by many of the said election boards under erroneous interpretations of
their duties.

(1) Many ballots for said Truman H. Newberry were corruptly and unlawfully procured to be cast
and counted for him by the unlawful use of money on his behalf.

(m) Large sums of money were unlawfully expended by and in behalf of said Truman H. Newberry
to influence said election and cause votes to be cast for him that otherwise would not have been so
cast.
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(n) Large numbers of lawful voters were intimidated and prevented from voting at the said election
by partisans and supports of said Newberry who otherwise would have voted at the election and cast
their votes for the petitioner, to wit, five thousand of such votes.

(o) Large numbers of lawful voters, employees of certain large corporations, were intimidated and
unlawfully coerced by employers and their representatives into voting for said Newberry against their
wills and preferences who otherwise would have cast their ballots for the petitioner.

(p) In a number of the counties the respective boards of county canvassers made and reported their
canvasses without having or examining the poll books and tally sheets nor in any way verifying the
number of original votes as cast or the number of voters voting at the respective precincts.

(q) That careful investigation by petitioner’s directions has been made by reliable men since the
election to ascertain as far as may be the detailed facts pertaining to the above statements and as
to the conduct of counting in said election and from such investigations and from other information
reaching the petitioner and his representatives he avers the foregoing statements to be true and he
particularly specifies the following counties and election districts therein as the counties and districts
where such irregularities, miscounting, and frauds were more flagrantly committed, namely: Kent, Bay,
Kalamazoo, Wayne, Saginaw, Allegan, Antrim, Baraga, Barry Benzie, Berrien, Calhoun, Cass,
Charlevoix, Chippewa, Clare, Dickingson, Eaton, Emmet, Genesse, Gladwin, Gogebic, Gratiot, Hills-
dale, Houghton, Huron, Ingham, Ionia, Iosco, Iron, Isabella, Jackson, Kalkaska, Keweenaw, Lapeer,
Lenawee, Macomb, Marquette, Mason, Mecosta, Midland, Monroe, Montcalm, Montmorency, Muskegon,
Newaygo, Oakland, Oceana, Osceola, Ottawa, Sanilac, St. Clair, St. Joseph, Tuscola, Van Buren,
Washtenaw, Wexford; and that such irregularities and miscounts occurred in a more modified degree
in nearly all the other counties of the State and that mistakes unfavorable to petitioner and in favor
of the said Truman H. Newberry occurred in all of the counties.

(r) That upon a fair and lawful recount of the ballots cast at said election your petitioner would
be decided to be duly and lawfully elected Senator from Michigan.

(s) That upon such a fair and lawful recount, and due allowances being made for such frauds,
intimidations, and prevention of votes, petitioner would be decided and declared by your honorable
body to have been duly and lawfully elected Senator from Michigan.

(7) Your petitioner shows that the ballots cast for the said office of United States Senator at said
election have generally been preserved intact, with the exception of those cast in the cities of Saginaw,
Marquette, and possibly one or two smaller localities, together with the poll books and tally sheets
relating thereto, under the provisions of the several orders of court in that behalf in the two suits in
equity brought by your petitioner for that purpose in the United States district court for each the
eastern and western districts of Michigan, comprising the whole of said State, that as your petitioner
is advised the ballots, poll books, and tally sheets, with the exceptions mentioned, are now generally
held in the custody and possession of the officers designated by the law of the State of Michigan for
such purposes awaiting action hereon by this Senate.

(8) And the petitioner further shows that he is advised that under the laws of Michigan there is
no body or tribunal which has control of a recount except the United States Senate, and that his only
adequate relief to preserve and recount the ballots lies in suitable action to that end by your honorable
body.

(9) That petitioner has caused notice of his intention to contest the alleged election of said Truman
H. Newberry to the United States Senate to be duly served upon the said Truman H. Newberry, viz,
on the 2d day of January, 1919, and May 17, 1919.

(10) The petitioner hereby prays and requests the Senate to entertain his said contest; to provide
for a recount of the said ballots and the due preservation of said ballots for the purpose of the recount
and of evidence in the contest; and for a prompt investigation of said election and primary and of the
matters hereinbefore set forth, and that said Truman H. Newberry be declared not elected, and also
disqualified and not entitled to a seat because of the aforesaid violations of law; and that petitioner
may be declared elected and entitled to said seat, and that he may have such further action of the
Senate and its duly appointed committees and agents and such other relief as shall be conformable
to justice, and as the premises shall warrant; and he will ever petition, etc.

HENRY FORD.
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While this petition was pending in the Senate, Mr. Newberry with others was
indicted and convicted in the Federal court of the United States at Grand Rapids,
Mich., on a charge of violation of the Federal corrupt-practices act.!

On appeal to the Supreme Court of the United States the conviction was set
aside and the case reversed on the ground that Congress had no authority to control
party primaries and the act was to that extent unconstitutional.

Following the filing of the petition, the Senate agreed to the following resolu-
tion:

Whereas charges and countercharges of excessive and illegal expenditures of money and of unlaw-
ful practices have been made in connection with the primary nomination and election of a Senator from
the State of Michigan, which election was held on the 5th day of November, 1918: Therefore be it

Resolved, That the Committee on Privileges and Elections, or any subcommittee thereof, be, and
it is hereby, authorized and directed to investigate the said charges and countercharges of excessive
and illegal expenditures of money and of unlawful practices in connection with the said election of a
Senator from the State of Michigan, including the proceedings for the nomination of candidates at the
primary theretofore held, and to take possession of the ballots, poll books, tally sheets, and all other
documents and records relating to the said primary nomination and election; and the Sergeant at Arms
of the Senate, and his deputies and assistants, be, and they are hereby, instructed to carry out the
directions of the said Committee on Privileges and Elections, or any subcommittee thereof, in that
behalf; and that the said Committee on Privileges and Elections, or any subcommittee thereof, be, and
it is hereby, directed to proceed with all convenient speed to take all necessary steps for the preserva-
tion of the said ballots, poll books, tally sheets, and other documents, and to recount the said ballots,
and to take and preserve all evidence as to the various matters alleged in the said charges and
countercharges and any answers hereafter filed, and of any alleged fraud, irregularity, and excessive
or illegal expenditures of money, and of any unlawful practices in the said election and primary, and
as to the intimidation of voters, or other facts affecting the result of said election.

Resolved further, That the Committee on Privileges and Elections, or any subcommittee thereof,
be authorized to sit during the sessions of the Senate and during any recess of the Senate, or of the
Congress, and to hold its sessions at such place or places as it shall deemed most convenient for the
purposes of the investigation; and to have full power to subpoena parties and witnesses, and to require
the production of all papers, books, and documents, and other evidence relating to the said investiga-
tion; and to employ clerks and other necessary assistants, and stenographers, at a cost not to exceed
$1 per printed page, to take and make a record of all evidence taken and received by the committee;
and to keep a record of its proceedings; and to have such evidence, records, and other matter required
by the committee printed.

Resolved further, That the Sergeant at Arms of the Senate and his deputies and assistants are
hereby required to attend the said Committee on Privileges and Elections, or any subcommittee thereof,
and to execute its directions; that the chairman or any member of the committee be, and is hereby,
empowered to administer oaths; that each of the parties to the said contest be entitled to representa-
tives and attorneys at the recount and the taking of evidence; that all disputed ballots and records
be preserved so that final action may be had thereon by the full committee and the Senate; that the
committee may appoint subcommittees of one or more members to represent the committee at the var-
ious places in the making of the recount and the taking of evidence, and the committee may appoint
such supervisors of the recount as it may deem best; and that the committee may adopt and enforce
such rules and regulations for the conduct of the recount and the taking of evidence as it may deem
wise, not inconsistent with this resolution; and that the committee shall report to the Senate as early
as may be, and from time to time, if it deems best, submit all the testimony and the result of the
recount and of the investigation.

1TU. S. Code, title 2, section 244 et seq.
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Resolved further, That the expenses incurred in the carrying out of these resolutions shall be paid
from the contingent fund of the Senate upon vouchers ordered by the committee, or any subcommittee
thereof, and approved by the chairman of the committee.

73. The Senate election case of Ford v. Newberry, continued.

On a recount of ballots the official returns in precincts where the bal-
lots had been destroyed were accepted as correct by agreement of counsel.

Expenditure of large sums of money in the primary condemned, but
where not shown to have been illegal or improper, held not to affect the
title of the sitting Member to his seat.

Expenditures for newspaper advertisement and the circulation of form
letters held not to constitute improper use of money.

Solicitation or disbursement of excessive sums in primary and general
elections not to be considered when made without candidate’s knowledge
or consent.

On the legislative day of September 26, 19211 (calendar day of September 29),
Mr. Selden P. Spencer, of Missouri, presented the report of the majority of the com-
mittee, reciting that in compliance with the resolution of the Senate the committee
had—

caused the ballots cast at the said general election (with the exception of a few precincts where the
ballots had been destroyed, in all of which cases by agreement of counsel the State official count was
accepted as correct) to be gathered together and brought to Washington where they were recounted
in accordance with the rules agreed upon by counsel.

The official returns gave the contestant 212,487 votes and the contestee
220,054, a plurality for the latter of 7,567 votes. The recount under the direction
of the committee gave the contestant 212,751 votes and the contestee 217,085 votes,
a plurality of 4,334 votes for the sitting Member.

The majority therefore find:

The result of the recount shows conclusively that Truman H. Newberry was legally elected United
States Senator, and there is no evidence to sustain any of the charges of the contestant with regard
to the general election, as hereinbefore set out.

As to charges of corruption in the primary, the majority say:

The amount of money spent at the primary was large—too large—but there was no concealment
whatever with regard to it, and it was spent entirely for legal and proper purposes. On September 6,
and within the time prescribed by the laws of the State of Michigan, a full report, so far as it was
then known, of the contributions and expenditures was filed and made public. It showed contributions
of $178,856, and expenditures, $176,568.08.

Later on some bills, which had been delayed in presentation, mainly for advertising, amounting
to between ten and fifteen thousand dollars, were presented and were paid by the Newberry campaign
committee, but the fact that approximately $195,000 was used in the primary was frankly and freely
admitted and nothing in the testimony has materially changed this admission.

Whether the amount was approximately $195,000, as was fully reported or openly acknowledged,
or whether there were some few thousand dollars in excess of that amount, as contestant alleges, is
immaterial. It is, in either event, a larger sum than ought to have been expended.

1First session Sixty-seventh Congress, Senate Report No. 277, Record, p. 5866.
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Mr. Newberry in his statement! on the floor of the Senate referred to this
phase of the case as follows:

I knew, as a matter of fact, that a campaign of publicity was being extensively carried on, and
I realized that such a campaign must necessarily cost a considerable sum of money; but I did not have
the faintest idea as to the amount of money that actually was expended until after the report was made
public. The cost of the campaign was about $195,000, according to the report, and when I learned of
this amount I was at once filled with amazement and regret.

I have no criticism to make of those who managed the campaign which resulted in my election
to the United States Senate. Whatever may happen, it is a gratification for me to remember that in
the examination before the grand jury in New York City, in the diligent and detailed examinations
which were made by numerous agents of the Department of Justice from Washington in all that was
brought out, in the minute investigation of every step in the campaign in Michigan, in all that was
presented to the grand jury at Grand Rapids, and before the petit jury who tried the Grand Rapids
case, there was not the slightest evidence which involved moral turpitude in the remotest degree, nor
was there any evidence, so far as I have been able to learn, of a single dollar that was spent dishon-
estly for corruption or bribery. The amount expended was large, more than I had any idea was being
expended, and more than ought to be necessary to expend in any ordinary campaign. But this was
not an ordinary campaign.

I shall not dwell upon the reasons which the committee thought imperatively demanded a cam-
paign of newspaper publicity involving this expenditure of money. I can only say that I regret exceed-
ingly the fact that so large an amount of money was necessarily expended. I can further say that in
the acquisition of that money, in the solicitation of that money, in the collection of that money, in the
use of that money, I had nothing whatever to do. I knew nothing whatever about it—not even the
amount of it.

I make this statement not to escape any responsibility but in order that the actual facts in the
matter as I know them, may be presented to the Senate. How the money was spent in the State of
Michigan, how the books of account were kept, who were engaged in the work, or what they did, I
did not know.

For this lavish expenditure of money the majority do not hold Mr. Newberry
in any wise responsible.
The report says:

Truman H. Newberry was absent from the State of Michigan continuously during the entire cam-
paign and until long after the election had been held. He took no part whatever either in the financial
or other features of the primary campaign or its direction or control. Nor did he take any part in the
general election.

Mr. Newberry was during all that time actively engaged in the service of the United States as
a naval officer in New York.

He was kept fully informed from time to time as to the progress of the campaign in Michigan,
but he had no knowledge of the financial management of the campaign; he did not know the amount
of money being expended, nor by whom contributions were made, nor the purposes for which the money
was used.

From his general knowledge of the character of the campaign that was being conducted in
Michigan, and the extent of publicity given to his candidacy through the newspapers, it is presumed
that he had a general idea that a large sum of money was necessarily being spent.

The evidence shows conclusively that the financial cost of the campaign was voluntarily borne by
relatives and friends of Truman H. Newberry, and was entirely without solicitation or knowledge upon
his part.

Your committee condemns the use of such a large sum of money in any primary campaign, but
in the instant case there is not the slightest foundation upon which to connect Truman H. Newberry
with its solicitation, its acquisition, or its use, nor to condemn him because of the amount.

1Second session Sixty-seventh Congress Record, p. 1140.
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While the aggregate was large, it was not spent for any purposes that were in themselves illegal or
improper, and its use was wholly managed by a campaign committee entirely free both in its selection
and its action from Truman H. Newberry.

The majority quote in support of this position the words of Mr. Justice Pitney
in his opinion rendered when the Grand Rapids case came for final decision before
the Supreme Court of the United States:

Justice Pitney said of Mr. Newberry’s alleged connection with the campaign
fund:

His mere participation in the activities of the campaign, even with the knowledge that moneys
spontaneously contributed and expended by others, without his agency, procurement, or assistance,
were to be or were being expended, would not of itself amount to his causing such excessive expendi-
ture.

Justice Pitney continued:

A candidate can not be made a principal offender unless he directly commits the offense
denounced. Spontaneous expenditures by others being without the scope of the prohibition, neither he
nor anybody else can be held criminally responsible for merely abetting such expenditures.

His remaining in the field and participating in the ordinary activities of the campaign, with knowl-
edge that such activities furnish in a general sense the “occasion” for the expenditure, is not to be
regarded as a “causing” by the candidate of such expenditure within the meaning of the statute.

Among the purposes for which this money was expended, and which the
majority do not consider illegal or improper, were the following:

The evidence discloses that a most comprehensive and far-reaching campaign of publicity was
vigorously conducted in a thorough and systematic manner through the newspapers of the State of
Michigan.

That, with the exception of a few Democratic newspapers, advertising was placed in practically
every newspaper, daily, weekly, and monthly, published in the State of Michigan.

That a series of 13 advertising announcements, covering the entire 13 weeks of the primary cam-
paign, were carried in upward of 500 papers and publications, going into every portion of the State.

In addition to this, a very general and systematic plan of publicity was carried on through cor-
respondence; thousands and thousands of form letters being sent into every county in the State; the
names of persons to whom sent being alphabetically arranged and card indexed. This work necessitated
the assistance of a large corps of clerks and helpers. The evidence discloses that at one time more than
50 stenographers alone were employed in the Newberry headquarters.

This program of publicity necessitated the expenditure of a large amount of money. More than 80
per cent of the money spent in the primary campaign was, according to the evidence, spent for adver-
tising and other publicity.

Accordingly, the majority thus sum up the evidence:

Two facts which are decisive of the present ease stand out clearly in the record as entirely estab-
lished:

First. That none of the money spent in the primary election, large as was the amount, was spent
for corrupt, illegal, or improper purposes. It was spent without the knowledge or consent of Truman
H. Newberry, for publicity, and for ordinary campaign purposes and expenditures which are perfectly
familiar to every man who has ever been a candidate for office, and which are generally regarded as
both necessary and proper.

Second. That Truman H. Newberry had no part whatever in the solicitation of the campaign fund,
or in its acquisition, or in the expenditure of it. It came from sources entirely voluntary,
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and it was spent by a voluntary committee which was in no sense the agent of Mr. Newberry and
which had complete control of it and entire responsibility for its use.

The minority views submitted by Mr. Atlee Pomerene, of Ohio, do not agree
with the majority findings, either as to fact or theory. On the contrary, it is claimed
by the minority:

First. That Mr. Truman H. Newberry participated in, if he did not dictate, the organization of his
campaign committee.

Second. He knew in advance that this campaign would cost “his friends” at least $50,000.

Third. Reports almost daily were made to him by his campaign manager, Mr. Paul King, and
others.

Fourth. Almost daily reports were made to him by his attorney in fact, Fred P. Smith, as to the
business and financial affairs of himself, his brother, John S. Newberry, the chief contributor to the
campaign fund, and of 10 other Newberry interests. He knew that Fred P. Smith, who was acting
under his power of attorney, was checking money out of the bank accounts of Truman H. Newberry
and other Newberry interests and depositing them to the credit of John S. Newberry, and then issuing
checks on this fund payable to the Newberry campaign fund committee as its demands might require.

Fifth. He aided in the preparation of the publicity material, received constant reports concerning
it, and regarded himself responsible to Mr. Templeton, Mr. King, and Mr. Oakman “for actual travel
and publicity costs.” (B. E. 652.)

Sixth. He knew for weeks in advance of the primary that the extravagant expenditure of money
had gone to such an extent as to be a common scandal in the State, and that he was the beneficiary
thereof.

Seventh. This extravagant expenditure of money was called to his attention not only by the public
press of his State but by letters written to him personally by some of Michigan’s most honored citizens.

Eighth. A careful study of this record will show that the campaign committee was composed of
his close personal and business friends, and that they were in fact his very “alter ego,” or at least they
were so closely allied with him, and he was in such close touch with every phase of the campaign that
it does not lie in his mouth to claim the usufruct of their work and deny the responsibility for the
way in which it was brought to his door.

Ninth. With all of this knowledge brought to him in the way disclosed by this record, we fail to
see how Mr. Newberry could honorably say as he did in his affidavit of August 14, 1918, filed with
the Secretary of the Senate:

“The campaign for my nomination for United States Senator has been voluntarily conducted by
friends in Michigan. I have taken no part in it whatever, and no contribution or expenditures have
been made with my knowledge or consent.”

Tenth. Nor do we understand how, in his further affidavit filed with the Secretary of the Senate
on August 29, 1918, he could honorably say:

“The following is a true and itemized account of all moneys and things of value given, contributed,
expended, used, or promised by me, or by my agent, representative, or other person for or in my behalf
with my knowledge or consent.

“None with my knowledge or consent.

“I have read the general published statement of Paul H. King concerning expenditures made by
a volunteer committee of my friends, but these were made without my knowledge or consent.”

Twelfth. Neither is the minority able to understand, when Mr. Newberry’t title to a seat in the
United States Senate is challenged and this challenge is supported by the evidence contained in this
record, why he should fail to come before the committee of his colleagues to give to them the knowledge
which he possesses bearing upon this subject, but content himself with a general denial.

Thirteenth. After it was announced that Senator Newberry would not appear to testify the
minority moved that he be invited to appear, and they are not able to understand why the majority
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of the committee refuse to honor this request and call him before it so that the Senate might have
the benefit of any explanations he might see fit to make concerning his relations to his campaign.

Fourteenth. A careful reading of this record will convince fair-minded men that the Newberry sen-
atorial committee was the agency through which Mr. Newberry conducted the campaign, sometimes
directing, sometimes vetoing, but nearly always participating in and approving its acts. The acts of this
committee were his acts, and for them he is responsible at the bar of the Senate.

74. The Senate election cases of Ford v. Newberry, continued.

Though ordering a recount of the ballots the committee declined to
request attendance and testimony of contestee or to require the produc-
tion of bank records.

Construction of Michigan corrupt-practices act.

Instance wherein a Senator, following an inquiry vindicating his title
to his seat, resigned.

The minority cite the Michigan statutes governing primary elections and make
the following deductions:

We deduce from the Michigan statutes just quoted:

(a) That Mr. Newberry could not spend, or authorize, or incur obligations to be paid by him in
excess of $3,750.

(b) That no candidate and no treasurer of any political committee can pay, give, or lend, or agree
to pay, give, or lend, directly or indirectly, any money or thing of value in order to secure a nomination,
except for the 11 purposes set out in section 3830.

(c) While the statute places no express limitation on the amount which a committee may expend
for the 11 defined purposes, no candidate can under this law create or use a committee as his agency
and thereby defeat the express limitation prescribed for the candidate.

(d) Every candidate and every treasurer of a political committee must file a sworn, full, true, and
detailed account and statement setting forth each and every sum of money received or disbursed by
him for nomination expenses, the date of each receipt, the name of the person from whom received
or to whom paid, and the person to whom and object or purpose for which disbursed. It must also set
forth “the unpaid debts and obligations, with the nature and amount of each and to whom owing in
detail.”

(e) No candidate can excuse himself for not filing such account because the treasurer of the com-
mittee may have filed one.

(f) If moneys for election purposes were paid to county chairmen or secretaries or to hired workers,
the law has not been complied with, because the treasurer may have charged the sum to some one
connected with the committee who acted as a disbursing officer. The law requires the naming of the
ultimate payee and not the intermediate agent.

(g) No candidate can loan money to a brother or business associate in order to enable him to meet
the extraordinary demands of a moneyed campaign, and thereby defeat the purpose of the iaw.

(h) The intent of section 45 is “to prohibit the prevailing practice of candidates hiring with money
and promises of positions, etc., workers on primary day and prior thereto.

(i) And section 48, in part, declares:

“It shall be unlawful for any other person to do or perform for or on behalf of any such candidate,
or to help or injure the candidacy of any candidate, any of the acts or things which it is by this act
made unlawful for such candidate to do.”

The minority then discuss evidence claimed to show that in violation of the
statute as thus interpreted Mr. Newberry organized his own campaign committee,
was intimately familiar with the activities of the committee in the prosecution of
the campaign, and himself contributed indirectly to the campaign fund.
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According to the minority:

The evidence shows conclusively Senator Newberry’s active participation in the organization of his
committee, his approval of all of its activities, with few exceptions, his direction as to many of them,
and the contributions from his own funds as well as other family funds in which he was interested
through the medium of his brother, John S. Newberry, so that it can in no sense of the word be claimed
that the moneys expended were spontaneously contributed by his friends, and that he did not partici-
pate therein.

The voice of the senatorial campaigri committee may be the voice of the friends and business
associates of the candidate, but its hand was the hand of Truman H. Newberry.

Therefore, the minority thus summarize their contentions:

The exorbitant expenditures in this primary campaign shocked the conscience of the country.

The attorneys for the contestant claim in their supplemental brief that the record shows disburse-
ments in behalf of Senator Newberry aggregating $263,060.67.

Some of these expenditures may be duplicates. The original books and records of the committee
have been destroyed, or at least not produced. The books of the Newberry interests are likewise gone.
The majority of the committee would not permit the subpoenaing of bankers to produce their books
showing the Newberry accounts. There is no way in the present state of the record to arrive at the
exact cost of this campaign. We are reasonably certain that much money was expended of which there
is no account.

On the other hand, the Blair report, filed under the Michigan statute, shows total disbursements
of $176,568.08. After this report was filed Secretary Charles A. Floyd testified that additional bills were
presented, which were paid, aggregating between twelve and fifteen thousand dollars.

Accepting this smaller figure as correct, the total cost of Mr. Newberry’s primary campaign was
$188,568.08. In other words, to secure him the nomination there was an outlay in Michigan of a sum
sufficient to pay his salary for more than 25 years.

In the language of Senator Hoar and Senator Frye in the Payne case, “no more fatal blow can
be struck at the Senate or at the purity and permanence of the republican Government itself than the
establishment of this precedent.

True, Mr. Newberry, in his sworn statement filed with the Secretary of the Senate, says the cam-
paign was voluntarily conducted by “his friends.” “I have taken no part in it whatever, and no contribu-
tions or expenditures have been made with my knowledge or consent,” says he.

But with the accusing finger of a large portion of the people of his State pointing at him and with
this incriminating record before him he has not up to date volunteered to tell his colleagues in the
Senate what the facts are, and the majority members of this committee refuse to invite him to tell
them.

We submit that a careful review of this report supplemented by a reading of the record in this
case will show conclusively.

First. That his nomination as a candidate for United States Senator was secured by this extrava-
gant expenditure of money, without which he could not have hoped to win over his competitors, because
he was little known in the State.

Second. This money was expended through the agency of the Newberry senatorial committee.

Third. This committee was organized at his instance and manned by executives whom he himself
chose, or if they were suggested by his friends he approved them.

Fourth. While a larger part of the planning of the campaign may have been done by the executives
of the committee, they were submitted to him for his approval.

Fifth. He approved or disapproved these plans according to his judgement.

Sixth. Every general activity of this committee and its executive officers, whether in organization
or publicity work, was reported to him almost daily by Mr. Paul H. King, the executive chairman, and
others.
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Seventh. Many conferences were held between him and the executive members of his committee
at New York for the purpose of originating, or criticizing, or revising the plans of the campaign

Eighth. While Mr. Paul H. King insists that he never discussed with Senator Newberry the
financing of the campaign, except in his first conversation when he told him that it would cost “his
friends” $50,000, he did know concededly the enormous expenses of the plan of organization and pub-
licity of his senatorial committee, and he knew also that his own bank account and the bank accounts
of the other Newberry interests were being depleted by his own attorney in fact, Frederick P. Smith,
in order to replenish the waning balance in the bank account of his brother, John S. Newberry, out
of which the campaign expenses were being paid. This is known because this same Frederick P. Smith
testifies, as above quoted, that Senator Newberry talked to him “about the drain on the balances in
the office, and he was complaining about the money that was being spent,” and again that he (Senator
Newberry) was “kicking about the balances.”

Ninth. These drains on the Newberry finances must have been heavy because out of these various
funds were furnished net $99,900, the amount charged in the Blair report.

Tenth. The Michigan law limited the expenditure of any candidate for the Senate to $3,750. We
submit that this amount could not be increased by the organization of a committee to act as his agent,
and this committee did so act. Qui facit per allum, facit per se.

Eleventh. The Newberry senatorial committee, the agent of the candidate, violated the Michigan
law by far exceeding the limitations upon expenditures, by hiring workers on primary day and for days
before, and its members by purchasing drinks and cigars for voters.

Twelfth. The Blair report of the receipts and expenditures of the Newberry senatorial committee
clearly violates the Michigan law because it does not give the names of the men who did active work
in the campaign and to whom money was paid, nor does it in many instances state the purpose for
which it was paid, and gives no account of the liabilities which were outstanding and unpaid at the
time that the report was filed.

Thirteenth. The Michigan statutes require both Senator Newberry, the candidate, and the treas-
urer of the senatorial committee to file accounts of their receipts and expenditures. The treasurer’s
account does not comply with the law for the reasons hereinbefore stated, and Senator Newberry filed
no account whatsoever.

Fourteenth. Not having filed any account under the Michigan statutes it was unlawful for the
Michigan authorities to issue a certificate of nomination to Mr. Newberry.

Fifteenth. The Federal corrupt practices act required statements of receipts and disbursements to
be filed in connection with the primary and general election campaigns.

Under this statute and under oath he filed on August 17, 1918, a preprimary statement in which
he said:

“The campaign for my nomination for United States Senator has been voluntarily conducted by
friends in Michigan. I have taken no part in it whatever, and no contributions or expenditures have
been made with my knowledge or consent.”

Under date of August 29, 1918, he filed his account of receipts and expenses for the primary elec-
tion held August 27, 1918, in which he said, under the printed words:

“The following is a true and itemized account of all moneys and things of value given, contributed,
expended, used, or promised by me or by my agent, representative, or other person for or in my behalf
with my knowledge or consent, etc.”

Then in his handwriting appears the words “none with my knowledge and consent.”

This qualification follows:

“I have read the general published statement of Paul H. King concerning expenditures made by
a volunteer committee of my friends, but these were made without my knowledge or consent.”

These statements were made under oath and filed in conformity with the Federal statute. Presum-
ably they influenced to some extent the voters of Michigan. The minority members regret to say that
they were not true, and while the statute under which they were filed has been held unconstitutional
the moral turpitude involved in their making is just as great as if the statute had been held constitu-
tional.
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Sixteenth. In our opinion the record as hereinbefore shown conclusively establishes a conspiracy
upon the part of Truman H. Newberry et al., who were indicted and tried for a conspiracy to violate
both Federal and State laws; that such conspiracy had for its object the violation of the election laws
of the State of Michigan as well as the Federal statute limiting the expenditures allowed by a can-
didate for United States Senator and contemplated the debauching of the electorate of the State of
Michigan by the expenditure of large sums of money; that said Truman H. Newberry participated in
said conspiracy and actively engaged in its execution; that in pursuance thereof he selected agents and
directed their activities; that he was familiar with the fact that large sums of money were being
expended and would be expended in the primary election for the purpose of corrupting the electorate
of the State of Michigan and in violation of the election laws of said State; that he knew that not less
than $188,568.08 were expended in said primary election and that the expenditure of said money was
in violation of law; that he aided in the creation of a committee to take charge of his campaign as
a candidate for the United States Senate and directed the work of said committee and was cognizant
of its activities, including the expenditure of large sums of money in violation of the election laws of
the State of Michigan; that he approved of the work of said committee and of its activities and of its
large expenditures and was fully aware of the nature, character, and accomplishments of said com-
mittee and of the methods employed by it to secure his nomination at the primary election; that
through his confidential agent and attorney in fact he contributed to said expenditures various large
sums from time to time, but the amounts so contributed or the aggregate thereof are not known to
the committee because neither said Truman H. Newberry nor those who controlled the payment of said
amounts testified in respect thereto, and further contended that the books and accounts showing such
payments were either lost or destroyed; that the payments so contributed by said Newberry, in the
manner hereinbefore described, to said committee for the purposes aforesaid were so large as to impair
the account of said Newberry at the bank where he conducted his business, resulting in his com-
plaining to Frederick P. Smith, his confidential agent and attorney in fact, because of his reduced bal-
ances in bank, as stated in the eighth finding herein; that notwithstanding the knowledge by said
Newberry of the facts hereinbefore stated, he filed under oath the statements referred to in the fif-
teenth finding hereinbefore set forth; that said statements submitted under oath were false and untrue
to the knowledge of said Newberry in this, to wit: That he did take part in said campaign and did
make contributions and expenditures and that contributions and expenditures were made to secure his
nomination, with his knowledge and consent, and pursuant to his direction and control; and that the
campaign for his nomination was conducted under the direction of said Newberry and pursuant to said
conspiracy hereinbefore set forth.

The minority report also sets forth the following resolution submitted for adop-
tion in the sessions of the Committee on Privileges and Elections and denied by
the majority of the committee:

Resolved by the Committee on Privileges and Elections, That the subcommittee be instructed to

invite Senator Newberry to appear before it to give testimony concerning the charges pending against
him involving his title to a seat in the United States Senate.

A request by minority members of the committee for an inspection of bank
records showing deposits and disbursements by Mr. Newberry during the period
immediately preceding the election was likewise denied.

In commenting on this phase of the case Mr. Selden P. Spencer, of Missouri,
said ! in debate in the Senate:

I call the Senate’s attention to the fact that every witness, that every paper, that every document,
that every book, was before the grand jury in Grand Rapids; that the agents of Henry Ford scoured

the State of Michigan for every man who knew anything about that election, to see if perchance there
might be some remark, some event, or something unexplained, which, when

1First session Sixty-seventh Congress, Record, p. 7787.
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presented to the grand jury, might look like evidence against Truman H. Newberry; and from that
scouring of the State of Michigan 483 were subpoenaed before the grand jury at Grand Rapids. Every
man who had anything to do with the primary election of Truman H. Newberry was subpoenaed. Every
book, every paper, every witness was before the grand jury in Grand Rapids, and they examined into
every detail of the primary election with a degree of particularity that has been unequaled in any
similar election proceedings in the history of this land. And everything before the grand jury which
was deemed at all relevant was introduced at Grand Rapids, and the entire testimony at Grand Rapids
was available to this committee which, on the part of the Senate, examined into this matter.

So that if we hear upon the floor of the Senate anything said about a witness not being present
before our committee or about any papers or checks not being presented before our committee, I ask
Senators to remember that there were before our committee not only the living witnesses who were—
44 in number—examined by the committee but the complete bill of exceptions in the trial at Grand
Rapids as it was presented to the Supreme Court, with its summary of the testimony of every one of
the witnesses. More than that, there was incorporated in our hearings the testimony of every witness
taken at Grand Rapids that either side desired to have put into our record, so that when Senators
come to look into the record in this instant case they will find every scrap of evidence in regard to
the primary election in Michigan.

Subsequently,! in the Senate, Mr. James A. Reed, of Missouri, said:

Mr. President, it seems to me this case is complete, indisputable. If there were one thing needed
to make it a certainty it is the failure of Senator Newberry to take the witness stand. If Senator
Newberry did not know of the expenditure of this money, why did he not take the witness stand and
say he did not know of it? If there was any circumstance requiring explanation and exculpation, why
did he not take the stand to make that explanation? Here was a tribunal the members of which,
regardless of politics, would have been glad to have heard him vindicate himself. But he did not take
the stand. He remained silent. I will not vote for a an who can not testify in his own behalf. T will
not vote to seat a man who dare not open his lips regarding transactions which unexplained are
condemnatory.

On January 9,2 in speaking to the report in the Senate, Mr. Newberry said:

Mr. President, I can not remain silent any longer during the consideration of my right to represent
the State of Michigan as one of its Senators. I did not volunteer to appear before the committee of
the Senate which took testimony in this matter because I really had no information that would assist
in the investigation of the charges filed by my opponent. It seems to me that the time has come to
speak, because my silence may be misunderstood by my friends.

In concluding their report the majority recommended:

(1) That the contest of Henry Ford against Truman H. Newberry be, and it is hereby, dismissed.

(2) That Truman H. Newberry is hereby declared to be a duly elected Senator from the State of
Michigan for the term of six years commencing on the 4th day of March, 1919.

(3) That his qualification for a seat in the Senate of the United States, to which he has been
elected, has been conclusively established, and the charges made against him in this proceeding, both
as to his election and qualification, axe not sustained.

The minority express the opinion:

First. That the irregularities complained of do not relate to the general election but to the primary.
Henry Ford did not receive a plurality of the votes cast at the general election. We therefore find that
the petitioner, Henry Ford, was not elected and is not entitled to a seat in the Senate of the United
States.

1Second session Sixty-seventh Congress,2 Record, p. 626.
2Record, p. 962.
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Second. We find that under the facts and circumstances of this case corrupt and illegal methods
and practices were employed at the primary election and that Truman H. Newberry violated the cor-
rupt practices act and the primary act of the State of Michigan, and that by reason thereof he ought
not to have or hold a seat in the Senate of the United States, and that he is not the duly elected Sen-
ator from the State of Michigan for the term of six years commencing on the 4th day of March, 1919,
and we recommend, therefore, that his seat be declared vacant.

Mr. Henry F. Ashurst, of Arizona, a member of the committee, concurring in
the minority report, filed views giving personal reasons therefor and declared:

The credentials of the sitting Member are stained by fraud and tainted by illegal expenditures of
money. His seat should be declared vacant.

The case was exhaustively debated in the Senate on November 15, 16, 17, 18,
19, 21, 22, December 7, 12, 21, January 4, 5, 6, 7, 9, 10, 11, and 12. On January
2,1 on suggestion of Mr. Frank B. Willis, of Ohio, the majority resolution was modi-
fied to read as follows:

Resolved, (1) That the contest of Henry Ford against Truman H. Newberry be, and it is hereby,
dismissed.

(2) That Truman H. Newberry is hereby declared to be a duly elected Senator from the State of
Michigan for the term of six years commencing on the 4th day of March, 1919, and is entitled to hold
his seat in the Senate of the United States.

(3) That whether the amount expended in this primary was $195,000, as was fully reported or
openly acknowledged, or whether there were some few thousand dollars in excess, the amount
expended was in either case too large, much larger than ought to have been expended.

The expenditure of such excessive sums in behalf of a candidate, either with or without his knowl-
edge and consent, being contrary to sound public policy, harmful to the honor and dignity of the Senate
and dangerous to the perpetuity of a free government, such excessive expenditures are hereby severely
condemned and disapproved.

Mr. George W. Norris, of Nebraska, proposed to add to the resolution the fol-
lowing:
And, therefore, Truman H. Newberry is not entitled to a seat in the United States Senate.

The amendment was disagreed to—yeas 41, nays 46.
Mr. Thomas J. Walsh, of Montana, offered the following amendment in the
nature of a substitute, which was disagreed to—yeas 41, nays 46:

Strike out all after the word “Resolved,” in line 1, and insert in lieu thereof the following:

“That Henry Ford, contesting the election of Truman H. Newberry as United States Senator from
the State of Michigan for the term commencing March 4, 1919, not having received a majority of the
votes cast at the election, is not entitled to a seat in this body.

“Resolved further, Considering that it is against a sound public policy that huge sums of money
should be spent for the nomination or election of a candidate for the United States Senate, and that
such excessive sums were spent to secure for Truman H. Newberry the Republican nomination as such
candidate for the State of Michigan at the primary election in that State for the term mentioned, and
considering that the campaign for his nomination was conducted in gross and flagrant violation of the
laws of the State of Michigan and in contravention of the statutes of the United States, he was not
duly elected and is not entitled to a seat in this body.”

Thereupon Mr. Robert L. Owen, of Oklahoma, proposed a substitute amend-
ment, to strike out all after the word “Resolved “in line 1, and insert in lieu thereof
the following:

1Record, p. 1116.
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That Truman H. Newberry is not entitled to a seat in this body because his relatives and friends,
against a sound public policy, confessedly expended approximately $200,000 at the primary election to
acquire the nomination for him, and because such a precedent would be harmful to the honor and dig-
nity of the Senate of the United States and contrary to the best interests of the United States Govern-
ment.

This substitute was disagreed to—yeas 41, nays 46.

The question recurring on the majority resolution as modified it was decided
in the affirmative—yeas 46, nays 41.

So the resolution recommended by the committee as modified, was agreed to.

On November 21, 19221 the President pro tempore laid before the Senate the
following communication:

DETROIT, MICH., November 17, 1922.
Hon. CALVIN COOLIDGE,
The Vice President, Washington, D. C.

Dear Mr. President: I inclose herewith a copy of my resignation which I have this day forwarded
to the Governor of the State of Michigan, and I respectfully request that this be read into the records
of the Senate as soon as possible.

Yours respectfully,
TrRUMAN H. NEWBERRY.

DETROIT, MICH., November 18, 1922.

Hon. ALEX. J. GROESBECK,

Governor of Michigan, Lansing, Mich.

SIR: I tender herewith my resignation as United States Senator from Michigan, to take immediate
effect.

I am impelled to take this action because at the recent election, notwithstanding his long and faith-
ful public service and his strict adherence to the basic principles of constructive Republicanism which
I hold in common with him, Senator Townsend was defeated. While this failure to reelect him may
have been brought about, in part, by over four years of continued propaganda of misrepresentation and
untruth, a fair analysis of the vote in Michigan and other States where friends and political enemies
allke have suffered defeat will demonstrate that a general feeling of unrest was mainly responsible
therefor.

This situation renders futile further service by me in the United States Senate, where I have
consistently supported the progressive policies of President Harding’s administration. My work there
has been and would continue to be hampered by partisan political persecution, and I, therefore, cheer-
fully return my commission to the people from whom I received it.

I desire to record an expression of my gratitude for the splendid friendship, loyalty, and devotion
of those who have endured with me during the past four years experiences unparalleled in the political
history of our country. By direction of the Democratic administration, these began immediately upon
my nomination, by proceedings before a specially selected grand jury, sitting in another State, which,
by a vote of 16 to 1, completely exonerated those who had conducted my campaign. Then followed my
election, with every issue which has since been raised clearly before the electorate of the State. A
recount was demanded, and after a thorough and painstaking review of the ballots by the United
States Senate, I was found to have received a substantial majority. While this was in progress I was
subjected, with a large number of representative men of Michigan who had supported me, to a trial,
following indictments procured by a Democratic Department of Justice, which through hundreds of
agents had hounded and terrified men in all parts of the State into believing that some wrong had
been done. Under the instructions given by the court, convictions of a conspiracy to spend more than
$3,750 naturally followed, and sentence imposing fines and imprisonment was immediately passed. All
charges of bribery and corruption were, however, quashed by the specific order of the presiding judge.

1Third session Sixty-seventh Congress, Record p. 14.
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On appeal, the Supreme Court of the United States reversed the action of the court below, because,
as stated by Chief Justice White, of the grave misapprehension and the grievous misapplication of the
statute, which was also declared unconstitutional. A protracted investigation before the Committee on
Privileges and Elections of the Senate resulted in a report sustaining my election; and after a bitter
partisan debate the Senate declared that I was entitled to my seat.

In view of all these proceedings my right to my seat has been fully confirmed, and I am thankful
to have been permitted to serve my State and my country, and to have the eternal satisfaction of
having by my vote aided in keeping the United States out of the League of Nations.

For those who so patriotically and unselfishly worked for my election, and in defense of my own
honor and that of my family and friends, I have fought the fight and kept the faith. The time has
now come, however, when I can conscientiously lay down the burden, and this I most cheerfully do.
If in the future there seem to be opportunities for public service, I shall not hesitate to offer my serv-
ices to the State which I love and the country I revere.

Respectfully,
TrRUMAN H. NEWBERRY.

75. The Pennsylvania election case of Farr v. McLane in the Sixty-sixth
Congress.

Although sitting Member disclaimed knowledge of campaign expendi-
tures in his behalf the House held he must be presumed to have had
constructive knowledge of such expenditures.

The House unseated returned Member for whom campaign expendi-
tures had been made in excess of amount permitted under the corrupt
practices act.

Charges of fraud in the voting of persons under the legal age, of per-
sons who had not registered as required by law, of fictitious persons, of
persons who were not citizens, of persons who were fighting overseas or
had died, of persons disqualified on account of nonpayment of taxes,
having been sustained, such votes were rejected and were deducted from
the total vote of the candidates for whom cast.

Illegal change of a polling place on election day, taken in connection
with other evidence of fraud, was deemed sufficient cause for rejecting the
entire vote of the precinct.

The alphabetical arrangement of names in the poll books constitutes
evidence of collusion and fraud on the part of election officials.

Delay in opening the polls at the time fixed by law, where unattended
by evidence of fraud, does not justify rejection of the vote.

Where the rejection of votes alleged to be illegal would not alter the
result of the election it was not deemed necessary to consider the charge.

Discussion of methods of deducting illegal votes from the official
returns.

Where irregularities occur in isolated instances and the illegal votes
are capable of identification those votes only will be rejected, but where
disregard of the law by election officials has been so flagrant as to render
their returns unreliable the entire vote of the precinct will be rejected.

On February 15, 1921,1 Mr. Frederick W. Dallinger, of Massachusetts, from
the Committee on Elections No. 1, submitted the report in the Pennsylvania case
of John R. Farr v. Patrick McLane.

1Third session Sixty-sixth Congress, House Calendar No. 1325, Record, p. 3202.
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The sitting Member had been returned by an official majority of 201 votes. The
notice of contest charged violation of the federal corrupt-practices act in exceeding
the limit placed upon campaign expenditures, and specified frauds and irregular-
ities in numerous voting precincts of the district. The contestee in his answer made
countercharges of fraud and irregularity in various other precincts.

The act of August 19, 1911, commonly known as the corrupt-practices act, pro-
vided in part:

No candidate for Representative in Congress or for Senator of the United States shall give, con-
tribute, expend, use, or promise, or cause to be given, contributed, expended, used, or promised, in pro-
curing his nomination and election, any sum, in the aggregate, in excess of the amount which he may
lawfully give, contribute, expend, or promise under the laws of the State in which he resides: Provided,
That no candidate for Representative in Congress shall give, contribute, expend, use, or promise any
sum, in the aggregate, exceeding $5,000 in any campaign for his nomination and election; and no can-
didate for Senator of the 'United States shall give, contribute, expend, use, or promise any sum, in
the aggregate, exceeding $10,000 in any campaign for his nomination and election: Provided further,
That money expended by any such candidate to meet and discharge any assessment, fee, or charge
made or levied upon candidates by the laws of the State in which he resides, or for his necessary per-
sonal expenses, incurred by himself alone, for travel and subsistence, stationery and postage, writing
or printing (other than newspapers), and distributing letters, circulars, and posters, and for telegraph
and telephone service, shall not be regarded as an expenditure within the meaning of this section, and
shall not be considered any part of the sum herein fixed as the limit of expense and need not be shown
in the statements herein required to be filed.

The committee found:

The evidence shows that on December 5, 1918, Patrick McLane filed a personal return of his cam-
paign expenses showing total receipts of $275 and total expenditures or disbursements of $748.04.

On the same date George Hufnagel, treasurer, filed a return in behalf of the “McLane Campaign
Committee” showing total receipts of $12,800 and total expenditures of $11,749. Under the head of
“Expenditures or disbursements” occurs this item:

“November 3, P. J. Noll, secretary Democratic county committee, $6,000.”

On December 2, 1918, Albert Gutheinz, treasurer of the Democratic county committee of Lacka-
wanna County, which county is situated in the tenth congressional district of the State of Pennsyl-
vania, filed a return with the Clerk of the House of Representatives showing total receipts of $10,195
and total expenditures or disbursements of $7,476.96 and unpaid debts and obligations of $158.79. At
the top of this return, the original of which was examined by the committee, appears the following
statement:

“I hereby certify that the following is a full, correct, and itemized statement of all moneys and
things of value received by me as treasurer of the Democratic county committee of Lackawanna
County, Pa., together with the names of all those who have furnished the same, in whole or in part,
in aid or support of the candidacy of Patrick McLane for election as Democratic Representative in the
Congress of the United States for the tenth congressional district of the State of Pennsylvania at the
general election to be held in said district on the 5th day of November, 1918.”

It is evident, therefore, that in spite of the fact that Congress by statute has expressly forbidden
any candidate for Representative in Congress to expend more than $5,000 in any campaign for his
nomination and election, after deducting $6,000 which was received by the McLane campaign com-
mittee and paid by it to the Democratic county committee of Lackawanna County and expended by
the latter, and also deducting the amount of $760.75 expended for purposes for which no return is
required by the Federal statute, there was expended in the interest of the contestee, Patrick McLane,
$7,853.49 in excess of the statutory amount. But omitting entirely the expenditures of the Democratic
county committee, the “McLane Campaign Committee”
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alone, which was organized solely for the purpose of promoting the election of the contestee, Patrick
McLane, spent $11,749, the whole amount of which, with the exception of items aggregating $292.50,
was expended for purposes for which, if expended by the candidate himself, a return is required to
be made by the Federal law.

It was contended by the contestee, Patrick McLane, that he had not violated the corrupt practices
act, because he personally had expended only $748.04 and that the balance of the money was expended
by a committee of which he claims that he had no knowledge. If his contention is correct then the cor-
rupt practices act becomes a farce and the limitation placed by Congress upon campaign expenditures
is meaningless. The reading of the entire statute clearly shows that it was the intent of Congress to
prohibit a candidate for Congress from expending directly or indirectly more than $5,000 for his
nomination and election.

After quoting from the report in the case of Gill v. Catlin in the Sixty-second
Congress on this point the committee held:

The committee therefore finds that the contestee, Patrick McLane, must under the law be held
to have had constructive knowledge of expenditures made in excess of the amount permitted under the

corrupt practices act. For that reason, in accordance with congressional precedent and as a matter of
principle, he is not entitled to his seat in the Sixty-sixth Congress.

Charges of fraud and irregularity were considered by the committee in detail,
precinct by precinct. According to the report, the evidence showed that persons were
permitted to vote in many precincts who were not legally qualified to vote because
they had not registered and did not make affidavit of their right to vote in absence
of their registration as required by law. In a number of precincts unnaturalized
aliens voted with the knowledge and consent of the election officials. One precinct
returned 16 more votes than were actually cast. In two precincts votes were cast
by persons who had not reached the legal age. In other precincts votes were cast
by persons disqualified under the State law on account of nonpayment of taxes.
In a number of instances the poll books bore the names of soldiers who were known
to be fighting overseas or who had died. In many instances names appeared on
the lists of names returned by the election officials as having voted who as a matter
of fact did not vote.

As to the change of the polling place in Archbald Borough, third ward, on elec-
tion day:

The contestant also claims that the polling place in this district was illegally changed on election
day contrary to the laws of Pennsylvania, and that, in accordance with the decisions of the supreme
court of that State, the entire returns of that district should be thrown out. While the committee finds
that the evidence and decisions strongly support this contention, this fact alone would not have caused
the committee to recommend the rejection of the entire return. Considering the question, however, in

connection with the evidence of fraud hereinbefore referred to, the committee is of the opinion that
the entire return from this district should be rejected, as recommended hereafter.

In the second ward of Dickson Borough it appeared that the names were writ-
ten on the poll books in alphabetical sequence as if the voters had appeared and
voted in that order.

The report says:

The committee finds that this was true in at least 10 instances. The committee also finds that

the alphabetical arrangement of the names in the poll book constitutes strong circumstantial evidence
of collusion and fraud on the part of the election officers.
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The contestee submitted that the returns from the first precinct of the sixth
ward in Taylor Borough should be rejected because the polling place was not opened
on time.

The committee say:

The contestee claims that the returns from this district should be thrown out on the ground that
the polls were not open at the time fixed by law and that in the absence of the regular election officers
an irregular election board was chosen. The committee finds that while the polls were late in opening,
the election in the district in question was carried on in good faith, and that there are no facts which
would justify the committee in throwing out the vote of the district.

The contestee also claimed that the votes taken in various military encamp-
ments and naval stations should be rejected because not taken in accordance with
the requirements of the law, of the State of Pennsylvania

The committee decided:

While it is undoubtedly true, as the contestee claims, that some camps and naval stations sub-
mitted returns which failed to comply with all the provisions of the statute, nevertheless, your com-
mittee feels that in the absence of evidence that the soldiers who voted were not otherwise disqualified
to vote, it would be reluctant to disfranchise them. Inasmuch, however, as the rejection of the entire
soldier vote would not alter the result arrived at by the committee upon all the other evidence in the
case, it is not necessary to pass upon this question.

Some of the returns were so tainted with fraud as to necessitate the rejection
of the entire poll. In other instances it was impossible to determine for which can-
didate the illegal votes were cast. The report discusses these questions as follows:

In a vast majority of these cases there is no way of ascertaining for whom these illegal votes were
cast for the office of Representative in Congress. In many of these districts there is conclusive evidence
of actual fraud on the part of the election officers, which would justify the rejection of the entire vote
of the district in accordance with a long line of State and congressional precedents. In all of them there
was a reckless disregard of the essential requirements of the Pennsylvania election laws on the part
of the officers conducting the election, to such an extent as to render their returns unreliable and to
bring about the same result as actual fraud.

In the case of In re Duffy (4 Brewster, 531), a Pennsylvania case, in which were involved some
of the very election districts that are involved in the present case, the court held that when there is
a reckless disregard of the provisions of the election law on the part of the election officers, such a
condition renders the returns of the election officers unreliable and is sufficient to set them aside. If
in the present case the entire vote of the districts in question should be rejected, as has been done
by election committees of the House of Representatives in a large number of contested-election cases,
the most recent of which was the Massachusetts case of Tague v. Fitzgerald in the present Congress,
the result would be as follows: John R. Farr, 10,858 votes; Patrick McLane, 8,438 votes; and John R.
Farr would be elected by a plurality of 2,420 votes.

If, on the other hand, the rule of deducting the illegal votes pro rata from the total vote of the
two candidates, which rule was followed in the case of Finley v. Walls in the Forty-fourth Congress
and in other contested-election cases, notably, in the recent case of Wickersham v. Sulzer in the Sixty-
fifth Congress, it would result in a deduction of 164 votes from the total vote of John R. Farr, and
in a deduction of 841 votes from the total vote of Patrick McLane, which would make the result as
follows: John R. Farr, 11,400; Patrick McLane, 10,924; and John R. Farr, would still be elected by a
plurality of 476.

After most careful consideration your committee is of the opinion that in the present case both
methods should be used. While in all of the election districts in question persons were permitted to
vote who had not been legally registered—in certain of the districts there was in addition evidence of
other fraud of various kinds, together with collusion on the part of the election officials of such a char-
acter as to destroy the integrity of the returns and to justify their



106 PRECEDENTS OF THE HOUSE OF REPRESENTATIVES. §76

absolute rejection. Accordingly, your committee has rejected the entire returns from the last mentioned
districts, in which John R. Farr received 322 votes and Patrick McLane received 1,669 votes.

In accordance with their findings the committee conclude:

The evidence in this case, therefore, clearly shows that the contestee, Patrick McLane, must under
the law be held to have had constructive knowledge of expenditures made in excess of the amount per-
mitted under the corrupt practices act, and for that reason, in accordance with congressional precedent,
he is not entitled to a seat in the Sixty-sixth Congress.

Moreover, entirely apart from the unlawful expenditure of money incurred to secure the election
of the contestee, there was widespread fraud and illegality in the election itself. The rejection of the
entire vote of the election districts in which such fraud and illegality occurred, in accordance with a
long line of congressional and State precedents, results in the election of John R. Farr, the contestant,
by a plurality of 2,420 votes.

Your committee therefore respectfully recommends to the House of Representatives the adoption
of the following resolutions:

“Resolved, That Patrick McLane was not elected a Member of the House of Representatives from
the tenth congressional district of the State of Pennsylvania in this Congress and is not entitled to
retain a seat herein.

“Resolved, That John R. Farr was duly elected a Member of the House of Representatives from
the tenth congressional district of the State of Pennsylvania in this Congress and is entitled to a seat
herein.”

When the case came up in the House for debate, on February 25, 1921,1 Mr.
James V. McClintic, of Oklahoma, a member of the committee, claimed that only
8 boxes impounded by the committee had been examined, and urged that the
remaining 32 be counted. Mr. Leonidas D. Robinson, of North Carolina, explained
that ballots were examined from those precincts only in which the returns were
disputed, and as there were no allegations of fraud in the precincts represented
by the 32 boxes they were not examined by the committee.

Mr. McClintic thereupon offered the following motion which was disagreed to,
yeas 120, nays 161:

“Resolved, That the report in the Farr against McLane contested case be recommitted to the Com-
mittee on Elections No. 1, with instructions to examine the tally sheets and the registration lists in

the 32 boxes impounded by a court order under date of April 5, 1919, on the prayer of the contestee,
and to report back to the House when all of the testimony and facts have been properly considered.

The resolutions recommended by the committee were then agreed to; the first
resolution unseating the returned member, yeas 161, nays 113; and the second reso-
lution seating the contestant, yeas 158, nays 106.

76. The Illinois election case of Rainey v. Shaw in the Sixty-seventh
Congress.

The Federal corrupt practices act held to be unconstitutional so far
as it relates to nominations.

The statute requiring filing of statements of receipts and expenses of
candidates is directory rather than mandatory, and failure to comply with
its requirements will not invalidate election.

1Journal, p. 190; Record, p. 3899.
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Where no resulting injury or moral obliquity is shown, failure to
comply with the statutory requirements for filing of answer to notice of
contest within stipulated time does not warrant exclusion from the House.

On December 6, 1921,1 Mr. Robert Luce, of Massachusetts, from the Committee
on Elections No. 2, submitted the report of the committee in the case of Henry
T. Rainey v. Guy L. Shaw from the twentieth district of Illinois.

The sitting member was conceded to have received a majority of the votes cast
at the election, and no charges were made reflecting upon the regularity of the
election or the integrity of the count.

The only point involved was the failure of contestee to comply with the technical
provisions of the corrupt practices act relative to the filing of statements of receipts
and expenditures in connection with the primary and election, and of the statute
requiring that answer to notice of contest be filed within 30 days.

As to the application of the corrupt practices act the report says:

After notice of contest had been filed, the Supreme Court, in the case of Truman H. Newberry et
al. v. The United States, gave an opinion, May 2, 1921, bearing upon the corrupt practices act. As to
the effect thereof, the Attorney General had advised your committee as follows:

“It is my opinion that the Newberry decision should be construed as invalidating all of the provi-
sions of the act referred to, relating to nominations for the office of Senate or Representative in Con-
gress, whether by primaries, nominating conventions or by indorsement at general or special elections.
I am also of the opinion that as to statements of receipts and disbursements to be filed by candidates
for the office of Representative in Congress under section 8 of the act, the only provision now in force
and effect is the one which requires such statements to be filed in connection with the election of such
candidates.”

Agreeing with this view, we conclude that such of the allegations of the contestant as concerned
the primaries in the district in question fall to the ground, by reason of the unconstitutionality of so
much of the act as related to nominations.

With the elimination of issues relating to the primary, the committee turn to
the question of contestee’s failure to file statements of receipts and expenditures
within the stipulated time:

On this point the testimony of Mr. Shaw is to the effect that he duly mailed such statements. They
were not received by the Clerk of the House. Had Mr. Shaw taken advantage of the statute and sent
the documents by registered mail, no question would have arisen. However, the law does not make
registration a requisite, and, as a matter of fact, many returns forwarded without registration have
been unhesitatingly accepted. Apart from the nonarrival of the statements, there was no evidence
tending to contradict Mr. Shaw’s testimony, but, on the other hand, there was evidence to the effect
that at least some of the statements had been duly prepared. With the case so standing, it seemed
clear to your committee that in this particular no sufficient reason had been advanced for declaring
Mr. Shaw to be disqualified, even if it were to be assumed that the requirements of law in the matter
of filing statements are mandatory rather than directory. Therefore that question need not here be once
more discussed, though in passing it may not be undesirable to point out that the precedents support
in general the view such requirements are directory and therefore that failure to observe them will
not of itself invalidate an election.

Relative to observance of the statute specifying the time within which answer
to notice of contest may be filed the committee conclude:

The only other contention seriously pressed in behalf of the contestant was that Mr. Shaw had
failed to comply with the statutory requirements for the filing of an answer to notice of contest

1Second session Sixty-seventh Congress, House Report No. 498; Report p. 55.
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within a stipulated time. Here the evidence showed no willful neglect on the part of Mr. Shaw, nor
any injury to Mr. Rainey. Mr. Shaw appears to have erred in his understanding as to what would be
a compliance with the law, and did not receive legal advice in the matter until the time for proper
reply had passed, but a proper reply was then made, and in ample tune to protect all of Mr. Rainey’s
rights. Under such circumstances, where no harm has resulted to anybody, where no act of failure to
act has shown moral obliquity, where no statutory purpose has been thwarted to the public detriment,
there is no ground for the contention that a district ought to be deprived of the services of its duly
chosen representative, or that the dignity or the honor of the House calls for his exclusion.

The report was considered on December 15, 1921,1 when the usual resolutions
reported by the committee, declaring the contestant not elected and the sitting
member entitled to his seat, were agreed to without division.

77. The South Carolina election case against Richard S. Whaley in the
Sixty-third Congress.

Instance of a case instituted by memorial from an elector of the dis-
trict.

The willful making of a false oath to statements required by the cor-
rupt practices act constitutes perjury.

Violation of the corrupt practices acts, either Federal or State, are
tried in the respective courts having jurisdiction and not in the House of
Representatives, but any Member found to have violated such acts is sub-
ject to prompt expulsion.

An election committee, while authorized to subpoena witnesses and
compel the production of papers in an election case, is without such
authority in proceedings for expulsion unless authorized by the House.

A committee lacking the power of subpoena permitted the petitioner
to present evidence ex parte in the form of affidavits.

The ordinary rules of evidence govern in election contests as in other
cases.

On December 20, 19132 Mr. James D. Post, of Ohio, from the Committee on
Elections No. 1, submitted the majority report on the charges filed against Richard
S. Whaley, of South Carolina.

This case concerns two primary elections held in the first congressional district
of South Carolina for the purpose of nominating a Democratic candidate to fill out
an unexpired term in the House.

Under the election laws of the State of South Carolina, if there were more than
two candidates, the two receiving the highest number of votes in the first primary
were required to.submit to a second primary.

At the first primary there were five candidates, of whom Mr. Whaley and E.
W. Hughes received the highest number of votes, and participated in the second
primary. In the second primary Mr. Whaley received a majority of the votes and
became the Democratic candidate at the special election held April 29, 1913. There
was no other candidate and Mr. Whaley was unanimously elected. None of the can-
didates instituted contest proceedings, but on September 20, 1913, one John P.
Grace,

1Journal, P. 37.
2Second session Sixty-third Congress, House Report No. 158; Record, p 1323.
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mayor of the city of Charleston, filed charges in the form of an affidavit alleging
violation of the Federal and State corrupt practices acts, in promising Federal of-
fices, and in the receipt and expenditure of large sums of money unaccounted for,
and in making affidavit to false statements filed with the Clerk of the House as
required by the corrupt practices act. The memorial closed with the prayer that
these charges be investigated and if substantiated that Mr. Whaley be expelled from
the House.

This case, while considered by an election committee of the House, is not in
fact the adjudication of an election contest, but proceedings on a proposition to
expel.

As the committee say:

The procedure is an anomalous one, and so far as we have been enabled to determine without
precedent. The ultimate object sought to be obtained by the petitioner is to expel a Member of the
House. Under the circumstances this can only be done upon two-thirds vote of its membership. The
question readily occurs to the mind, How is such a case to originate? Can an elector of a congressional
district by simply filing an affidavit with the Speaker of the House, invoke the power of the House
to expel one of its Members? Will the House upon the complaint of a single elector, ipso facto, take
jurisdiction of the subject matter of such a complaint? We call attention to the fact that the charges
of bribery and misconduct relate principally to the manner and methods employed in the nomination
of the accused. That no charges are made in the complaint against the accused as to the manner and
method of his election. The real gist of the petitioner’s complaint is the charge of perjury committed
before and after the election of the accused as he claims in violation of the Federal statutes.

The majority report sets out the two Federal corrupt practices acts (36 U. S.
Stat. L. 822, and 37 U. S. Stat. L. 25,) claimed to have been violated. In neither
is the making of a false oath to any statements required by the acts to be filed
specifically made the crime of perjury.

However, section 5392 of the Revised Statutes of the United States provides:

Every person who, having taken oath before a competent tribunal, officer, or person, in any case
in which a law of the United States authorizes an oath to be administered, that he will testify, declare,
depose, or certify truly, or that any written testimony, declaration, deposition, or certificate by him sub-
scribed is true, willfully and contrary to such oath states or subscribes any material matter which he
does not believe to be true, is guilty of perjury, and shall be punished by a fine of not more than $2,000,
and by imprisonment at hard labor not more than five years; and shall, moreover, thereafter be
incapable of giving testimony in any court of the United States until such time as the judgment against
him is reversed.

And the report deduces:

It is apparent that the willful making of a false oath to the statements required by the publicity
act would, under the general perjury statute, constitute such willful oath the crime of perjury.

The report then quotes sections 359 to 363 and 365 of the Criminal Code of
the State of South Carolina and continues:

A perusal of these sections discloses that repeating, bribery, offering to procure voters by bribery,
threats, and duress are all made crimes alike applicable to primary elections and general elections.
A candidate for Congress must file with the secretary of state a pledge that he will not give nor spend
money nor use intoxicating liquors for the purpose of obtaining or influencing votes. His neglect to file
such a statement is a misdemeanor. His violation of such a pledge nullifies his election. It is made
a penal offense to give a bribe for the purpose of influencing a voter, but not to receive one, and under
section 368 one-third of the pecuniary penalty shall go to the informer and the remainder to the State.
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We have cited these statutes, both State and Federal, for the purpose of showing that the
memorialist, if the voters at the two primary elections held in the first district of the State of South
Carolina were by Mr. Whaley and his friends debauched and the enormous sum of money alleged to
have been spent was spent for that purpose, could, and as the majority of the committee believe should,
have resorted to the criminal courts either of the State or Federal Government.

As we have heretofore pointed out, the proceeding is not one of contest, but of expulsion. The com-
mittee finds that in a proceeding of this nature it is without authority to subpoena witnesses or to
compel the production of papers or records, and it was therefore obliged to require the petitioner to
present his case by affidavits and such witnesses as he might produce before the committee.

A digest of evidence in support of the memorial and of other evidence in refuta-
tion of the charges therein contained is then given and summarized:

The majority of the committee respectfully submit that no testimony whatever was produced in
support of the charges that was relevant or that would be accepted in any court at law or would be
admissible before the Elections Committees of the House. A careful survey of the testimony will dis-
close that nothing can be found in any way compromising the accused. It must not be forgotten that
the evidence taken in this case was mostly ex parte and without the right of cross examination. Not-
withstanding this fact, the committee has searched in vain for any relevant testimony implicating Mr.
Whaley of any of the acts alleged in the complaint. It is well settled that the ordinary rules of evidence
applies as well to election contests as to other cases; that the evidence must be confined to the point
in issue and must be relevant. (McCreary on Elections, 4th ed., see. 459.)

78. The case against Richard S. Whaley, continued.

The power of the House to expel one of its Members is unlimited; a
matter purely of discretion to be exercised by a two-thirds vote, from
which there is no appeal.

An election case may be instituted by a contest filed in accordance
with the law, by protest or memorial from an elector of the district, by
protest or memorial filed by any other person, or on motion of a Member
of the House.

The report differentiates between the present case and an election contest dis-
cussing, incidentally, the power of the House to expel:

The question presented to the committee is not a question as to the election, returns, or qualifica-
tions of the sitting Member. If it related to the election of the sitting Member, then the House would
deal alone with the question of the number of legal votes he received. If it related to the returns of
the sitting Member, then the House would deal with the form of returns on which he was admitted
to a seat in the House. If it related to his qualifications, neither the question of election nor of returns
is involved. The question, however, relates to the eligibility of the sitting Member. Ineligible not for
a want of any of the constitutional qualifications, but because it is alleged that the sitting Member
was guilty of the crime of bribery in the conduct of his election and the crime of perjury in the
verification of his expense statement required to be filed with the Clerk of the House, and which
crimes, it is contended, are inconsistent with the trust and duty of the Member.

The Federal Constitution provides that each House may determine the rules of its proceedings,
punish its Members for disloyalty, and with the concurrence of two-thirds expel a Member. The power
of expulsion is a necessary and incidental inherent in all legislative bodies. It is a power of protection.
It necessarily abides in the House in order that it may perform its high functions and is necessary
to the safety of the State. A Member may be wholly unfit through some physical disorder or mental
derangement to perform the duties of his office. His conduct may be so disorderly as to obstruct the
business of the House. He may commit a crime or may be disloyal
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or do many things which would render him ineligible as a Member. The precedents are numerous that
in cases like these the power to expel a Member is invaluable. This power may be exercised for mis-
conduct on the part of a Member committed in any place and either before or after conviction in a
court of law. From a careful survey of the precedents of the House and Senate, its extent seems to
be unlimited. It seems to be a matter purely of discretion to be exercised by a two-thirds vote. Of
course, this unlimited power must be fairly, intelligently, and conscientiously made with due regard
to the propriety, honor, and integrity of the House and the rights of the individual Member affected.
For an abuse of this discretion there is no appeal. The honest election of each Member of this House
is a matter of the highest importance both to the House and to the people at large.

The election was held April 29, 1913, while Congress was in session. The law
requires the filing of notices of contest within 30 days after determination of the
result. The memorial, however, was not filed until September 20, 1913, a period
of five months.

The report holds:

Mr. Grace has been guilty of laches in that he did not institute a proceeding to contest the seat
of Mr. Whaley. The House may adjudicate the question of the right to a seat in either of the four fol-
lowing cases:

(1) In the case of a contest between the contestee and the return Member of the House instituted
in accordance with the provisions of law.

(2) In the case of a protest or memorial filed by an elector of the district concerned.

(3) In the case of the protest or memorial filed by any other person.

(4) On motion of a Member of the House.

Mr. Grace could, and we think should, have filed a protest in the nature of a contest and within
the time prescribed by the statute. By his own admission he knew about the things of which he now
complains within the time for filing a contest, because he was a part and parcel as the manager of
Mr. E. W. Hughes in both of the primary elections, the conduct of which he complains.

Had he filed his contest within the time prescribed by the statute, a method of taking testimony
would have been provided for and the sitting Member would have been given an opportunity to have
known the nature and cause of the accusations, the right to answer thereto, and to examine and cross-
examine the witnesses.

The committee in accordance with their conclusions recommended the fol-
lowing:
Resolved, That the charges filed by John P. Grace against Richard S. Whaley, Representative from
the first congressional district of the State of South Carolina to the Sixty-third Congress, be dismissed.
Mr. Charles M. Borchers, of Illinois, a member of the committee, considered
the evidence as warranting an investigation, but did not file minority views. Mr.
Burton L. French, of the committee, concurred in the majority report but submitted
that the corrupt practices act was as binding upon unsuccessful candidates as upon
those elected, and that while Congress manifestly had no disciplinary authority over
the defeated candidate, it was within the province of the House to inquire into the
incidental allegations which had been made touching the expenditure of money on
his part and the application of the law thereto.
Mr. James A. Frear, of Wisconsin, did not concur in the opinion of the com-
mittee and submitted minority views reviewing the testimony in detail and holding
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the evidence submitted before the committee sufficient to justify an investigation,
and recommended the following:

Whereas the charges of John P. Grace, of Charleston, against Richard S. Whaley, Congressman
from the first oongressioi2al district of South Carolina, have been supported by oral testimony and
other evidence that presents prima facie a violation of law on the part of said Richard S. Whaley which,
if true, disqualifies him from remaining a Member of Congress:

Resolved, That this committee request its chairman to immediately prepare and introduce a resolu-
tion in the House asking for authority to prosecute a thorough investigation as to the facts and to
extend its inquiry to the several counties of said first Carolina district, if need be, in order to ascertain
the truth or falsity of such charges.

The case was fully debated on January 26 and 271 On the latter day the House
disagreed to the minority resolution offered by Mr. Frear—yeas 98, nays 227. The
resolution of the majority was then agreed to without division.

79. The Missouri election case of Gill. v. Catlin in the Sixty-second Con-
gress.

Interpreting the corrupt practices act of the State of Missouri.

A candidate who purposely remained in ignorance of the acts of agents
in his behalf when the means of information were within his control was
held to have ratified such acts and to have assumed responsibility
therefor.

The election laws of a State are followed by the House, which is influ-
enced in its construction of such statutes by well-considered decisions of
the State courts.

On August 5, 1912,2 Mr. James A. Hamill, of New Jersey, from the Committee
on Elections No. 2, submitted the report of the majority of the committee on the
Missouri case of Patrick F. Gill v. Theron E. Catlin.

The principal question involved in the case was the expenditure of money by
the sitting Member in excess of the amount allowed under the corrupt practices
act of the State.

Section 6046 of the Revised Statutes of the State of Missouri (1909) provides:

No candidate for Congress or for any public office in this State, or in any county, district, or
municipality thereof, which office is to be filled by proper election, shall, by himself or by a through
any agent or agents, committee, or organization, or any person or persons whatsoever, in the aggregate
pay out or expend, or promise or agree or offer to pay, contribute, or expend, any money or other valu-
able thing in order to secure or aid in securing his nomination or election or the nomination or election
of any other person or persons, or both such nomination and election, to any office to be voted for at
the same election, or in aid of any party or measure, in excess of a sum to be determined upon the
following basis, namely: For five thousand voters or less, one hundred dollars; for each one hundred
voters over five thousand and under twenty-five thousand, two dollars; for each one hundred voters
over twenty-five thousand and under fifty thousand, one dollar; and for each one hundred voters over
fifty thousand, fifty cents, the number of voters to be ascertained by the total number of votes cast
for all the candidates for such office at the last preceding regular election held to fill the same; and
any payment, contribution, or expenditure, or promise or agreement or offer to pay, contribute, or
expend any money or valuable thing in excess of said sum, for such objects or purposes, is hereby
declared unlawful.

1Journal, p. 152; Record, p. 2350; Moores’ Digest, p. 67.
2Second session Sixty-Second Congress, House Report No. 1142; Journal, p. 923; Record, p 10225.
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On this basis the personal expenses of a candidate in the election in question
were limited to $662.

The sworn statement filed by the contestee in conformity with this act showed
an expenditure of $611, but it appeared from the testimony as outlined in both
the majority and minority reports that relatives of the contestee have expended
in his interest during the campaign sums in excess of $10,000.

Testimony was introduced to prove that these expenditures were made without
the knowledge or consent of the contestee and was rebutted by other evidence intro-
duced to show that he had attended dinners at which campaign expenditures were
discussed and provided for; that he had access to office records relating to them;
that he canvassed the district in company with men who expended money in his
behalf; that those who made expenditures acted as his agent; and that he could
have been fully informed in the matter had he chosen to avail himself of the sources
of information at hand.

Evidence of agency is particularly stressed:

One occurrence during the campaign is well worthy of notice as showing a studied purpose on the
part of the contestee to remain designedly in ignorance of the transactions carried out during his cam-
paign. A meeting was arranged at the home of the elder Catlin to which all the congressional
committeemen and Mr. Kirby were invited. A dinner was served and at its conclusion some one sug-
gested that the party “get down to business.” Immediately the contestee arose and left the gathering,
although the business to be discussed was the conduct of his own campaign, something in which he
was necessarily, vitally, and deeply interested. From the evidence it appears that the business lasted
about 15 minutes, and at its conclusion it never occurred to the contestee to ask what had taken place
at the meeting. This action on the part of the contestee, far from establishing his innocence of any
knowledge, tends strongly to confirm his knowledge and connivance in a plan for the consequences of
which he wanted to escape responsibility. We are irresistibly compelled to conclude that Daniel N.
Kirby was the agent of Theron E. Catlin.

It is therefore ruled that:

It is fundamental that one may, by affirmative acts and even by silence, ratify the acts of another
who has assumed to act as his agent. (Clark and Styles on the Law of Agency, Vol. I; p. 264.) It is
further laid down that:

“Although as a general rule a principal must have full knowledge of all the facts, * * * yet the
principal can not purposely remain ignorant where the means of information is within his control, so
as to escape the effect of his acts that would otherwise amount to a ratification. (Clark and Styles on
the Law of Agency, Vol. I; p. 339.)”

Therefore Daniel N. Kirby having acted in behalf and for the benefit of the contestee, with the
latter’s full knowledge and consent, the failure to file a statement of these expenditures and the fact
that they exceeded the amount permitted by the law of Missouri, under the laws of that State neces-
sitate the ousting of the contestee from office.

In support of this position the following statute of the State of Missouri was
cited:

In any such action, such applicant, upon his own motion or on the motion of the defendant, shall
be made a party plaintiff; and in any case in which such applicant shall be a party, if judgment of
ouster against the defendant shall be rendered, as provided in section six thousand and fifty-four of
this article, said judgment shall award such office to said applicant, unless it shall be further deter-
mined in such action, upon appropriate pleading and proof by the defendant, that some act has been
done or committed which would have been ground in a similar action against such plaintiff had he
been declared elected to such office, for a judgment of ouster against him,
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and if it shall be so determined at the trial, such office shall be in the judgment declared vacant, and
shall thereupon be filled by appointment or a new election, as may be otherwise provided by law
regarding such office.

The majority then make the following application:

It is, we believe, incumbent upon this committee to follow the law of Missouri. It has been held
in this House in the Forty-second Congress (McCreary on Elections, 422) that:

“It is a well-established and most salutary rule that where the proper authorities of the State
government have given construction to their own constitution or statutes that construction will be fol-
lowed by the Federal authorities. This rule is absolutely necessary to the harmonious working of our
complex Governments, State and National.”

This law has been adjudicated by the Supreme Court of Missouri and held to be constitutional.
We are therefore not only justified but constrained in following this enactment. Therefore, the
contestee, Theron E. Catlin, is not entitled to hold the office of Representative in Congress from the
eleventh congressional district of Missouri in the Sixty-second Congress.

80. The case of GM v. Catlin, continued.

Where it was impossible to ascertain which votes in a precinct were
properly cast and counted the entire vote of the precinct was rejected.

A Member whose seat was being contested did not vote on a question
incidental to the contest.

Having determined that a returned Member had subjected himself to
the penalties of a State election law necessitating his ousting from office,
the House held he was not entitled to his seat.

The further question of fraud in the casting and counting of votes alleged by
the contestant were also investigated and the majority of the committee held the
proof of fraud to be conclusive, especially as to the third and eighteenth wards of
St. Louis. As to these wards the report says:

It is impossible for this committee to apportion the number of votes in these wards and determine
how many were cast respectively for each of the candidates. The total vote of both wards is so
characterized by fraud that it is absolutely inseparable. The only course the committee feel they are
warranted in following when dealing with the vote of these wards is the one outlined by the House
in the Fifty-seventh Congress, in the ease of Wagner v. Butler. In this ease the committee eliminated
altogether the votes in the tainted territory and expressed its reason for doing so by stating:

“There was such manifest fraud and gross irregularity in each of these precincts that it is
absolutely impossible to ascertain what votes, if any, were honestly cast and counted.”

The committee adopts this language as its own and determines to follow the principle therein
enunciated.

Following this rule the majority deducted the vote credited to each candidate
from these wards from their respective total vote in the district.

The official returns from the entire district gave Catlin 20,089 votes and Gill
18,612 votes. Subtraction of the votes credited from the two wards reduced the vote
of Catlin to 14,612 and that of Gill to 15,043, resulting in a majority of 431 votes
for the latter.

The majority of the committee, therefore, recommended the following resolu-
tion:

Resolved, That Theron E. Catlin was not elected a Representative from the eleventh district of Mis-
souri in the Sixty-second Congress.

Resolved, That Patrick F. Gill was duly elected a Representative from the eleventh district of Mis-
souri to the Sixty second Congress and is entitled to the seat therein.
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From this recommendation the minority report presented by Mr. Sidney Ander-
son, of Minnesota, dissents as follows:

The contestee having presented a certificate from the appropriate officers of the State of Missouri
to the effect that he was duly elected a Member of Congress from that State, and he having been sworn
in and having taken his seat, every presumption must be indulged in favor of the legality of his election
and its freedom from fraud, corruption, or violation of law. It necessarily follows, therefore, that the
burden is on the contestant to prove to the satisfaction of the House that such fraud, intimidation,
corruption, or violation of law was used or occurred in the election of contestee as to vitiate and invali-
date that election.

The minority report then joins issue on the contention that there has been any
violation by the contestee of the provision of the Missouri law limiting the amount
which may be expended by a candidate. It fails to find in the evidence adduced
any testimony which would warrant the conclusion reached by the majority.

It also dissents as follows from the statement in the majority report that the
statute quoted had been held constitutional by the Supreme Court of Missouri.

The Supreme Court of Missouri in the case of State ex. inf. v. Towns (153 Mo., 91) declared the
particular section of the Missouri law cited and relied upon by the majority to be unconstitutional. The
syllabus which states the conclusion of the court in that case is as follows:

“So much of the corrupt-practices act as authorizes a trial of a person elected to the office of county
clerk for a violation thereof, and his removal from office therefor, is constitutional. But so much thereof
as directs the court to include in its judgment of ouster an award of the office to the defeated candidate
is violative of the constitutional provision which confers on the governor the power of appointment in
case of vacancy in the office of a clerk of a court of record.”

This decision unquestionably disposes of that part of the statute so far as this case is concerned.

As to charges of fraud in the casting and counting of votes, the minority call
attention to the fact that on a recount of the votes, substantially as many errors
were found to have been made in favor of the contestant as in favor of the contestee,
indicating that no conspiracy to defraud existed in favor of the contestee and dis-
proving fraud in the counting of the ballots.

The minority therefore declined to concur either in the views expressed or the
resolution proposed by the majority of the committee.

On August 12,1 Mr. Hamill called up the case, when Mr. James R. Mann, of
Illinois, raised the question of consideration, which was decided in the affirmative.
At the conclusion of the roll call on the question of consideration, the Speaker, in
order to make a quorum, directed the clerk to enroll the names of several members,
including that of Mr. Catlin, the contestee, who were present but not voting. Mr.
Mann submitted that as it was a matter involving Mr. Catlin personally he was
not required to vote. The Speaker sustained the point of order and directed that
Mr. Catlin’s name be not recorded.

After debate, Mr. Anderson offered a substitute resolution declaring the sitting
Member elected and entitled to the seat. The question on the substitute was decided
in the negative, yeas 70, nays 122. A division of the question then being demanded
on the pending resolution, the first section declaring the sitting Member not elected
was agreed to, yeas 121, nays 71, and the section seating the contestant was agreed
to, yeas 104, nays 79. Thereupon Mr. Gill appeared and took the oath.

1Journal p. 951; Record, D. 10748; Moores’ Digest, p. 52.
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81. The Wisconsin election case of Gaylord v. Cary in the Sixty-fourth
Congress.

Construing the corrupt practices act of the State of Wisconsin.

A strict observance of the Federal corrupt practices acts and the cor-
rupt practices acts of the State from which returned is incumbent upon
candidates and is essential to continued Membership in the House.

No person whose seat in the House has been obtained by fraud or
questionable methods should be allowed to perform the duties of the office
or receive the emoluments thereof or enjoy the prerogatives with which
a Member is clothed.

Hearsay evidence is inadmissible in contested election cases.

In the absence of fraud the voter can not be deprived of his vote by
the omission of election officers to perform duties imposed upon them by
law.

Only upon proof of conditions under which the law has expressly
declared ballots to be void have the courts sanctioned their rejection.

While the failure to observe statutes merely directory is not necessarily
fatal, it is the duty of election officers to observe rigidly the directory as
wall as the mandatory requirements of the election laws.

An election law failing to indicate clearly that a compliance with its
provisions is essential to the validity of the election is directory and not.
mandatory.

The inadvertent omission from the statement filed with the Clerk of
the House of items, the inclusion of which would not otherwise prejudice,
held not sufficient to warrant action by the House.

Introduction under agreement with a civic organization of pension bill
prior to election held not to constitute proof of bribery.

On May 1, 1916, Mr. Lewis L. Morgan, of Louisiana, from the Committee on
Elections No. 3, submitted the report in the Wisconsin case of Winfield R. Gaylord
v. William J. Cary.

The principal question in the case was whether the contestee had violated the
Federal corrupt practices acts and those of the State of Wisconsin.

The committee say:

The proposition that met your committee at the very threshold of the owe at bar was whether the
contestee had violated the Wisconsin corrupt-practices acts. If so, whether he thereby rendered himself
ineligible, unfit, and unworthy to be a Member of the House of Representatives.

Your committee contend that no person should be permitted to further his own political fortunes
by willfully violating the Federal corrupt-practices acts or the corrupt-practices acts of his own State.
These highly commendable statutes are intended to stand as a barrier between public decency and the
political corruptionist. Hence the necessity of their observance.

Now, after a methodical analysis of the evidence, we find that the contestee failed to include in
his State report two items aggregating $32.25; but these items appear in the statement filed by him

with the Clerk of the House of Representatives. The total disbursements of the contestee, as shown
by his statement filed with the secretary of the State of Wisconsin, amount to $1,952.75,

1First session Fifty-Fourth Congress, House Report No. 619; Journal, p. 640; Record, p. 7144;
Moores’ Digest. p. 91.
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and under the Wisconsin statute a candidate for Congress is authorized to expend $2,500. Hence, it
requires no unusual keenness to perceive that there was no conceivable reason why the contestee,
should have knowingly excluded these items from his State report. To hold that the contestee is ineli-
gible because he inadvertently omitted to report the items referred to would not only be an inexcusable
misconception of the real object of the corrupt-practices acts, but, moreover, it would mean the
establishment of a most dangerous precedent. Therefore, we are unwilling to do violence to our judg-
ment by adopting or sanctioning any such construction.

The fundamental purpose of this law is to prevent fraud, bribery, and corruption of every conceiv-
able character. In the word of the highest court of Wisconsin, “The aim of the statute is to require
the aspirant for office to resort to honest means to get it, “and your committee are in entire harmony
with the principle thus enunciated. The law should be interpreted and enforced to fulfill its aim. To
do otherwise would be a clear perversion of the law.

It was also urged in the notice of contest that the contestee in violation of the
corrupt-practices act had dispensed large sums of money to various men for political
purposes.

The report, however, considered:

The testimony relating to these charges is wholly hearsay and was given mainly by witnesses
whose character and credibility were thoroughly impeached. It is axiomatic that hearsay evidence is
inadmissible in contested-election cases. This proposition of law is so unequivocal that we shall refrain
from citing authorities in its support.

It was further contended that the contestee had introduced a pension bill for
the purpose of influencing political support, but in the absence of evidence the com-
mittee agreed the mere fact that the contestee had fathered a pension bill was no
proof of bribery under any reasonable construction of the law.

It was also averred that in certain precincts in the city of Milwaukee voters
were unlawfully assisted, and that ballots were handed out by persons other than
the election officers, but the committee point out:

The courts have uniformly held that in the absence of fraud, the voter can not be deprived of his
vote by the omission of the election officers to perform the duties imposed upon them by law. It is only
where a law has expressly declared the ballot to be void that the courts have sanctioned its rejection.
In other words, an act is considered merely directory when it does not clearly indicate that a compli-
ance with the provision in relation to the method of conducting the election is essential to the validity
of the election.

While this is a well-established rule of law, yet your committee firmly believe that there ought
to be a rigid observance of the directory as well as the mandatory requirement of the election laws
by the election officers. Otherwise elections will never be entirely free from fraud or the suspicion of
fraud.

However, after a painstaking examination of the evidence presented by contestant relating to these
precincts we find that there was not the slightest semblance of an effort made to establish the names
of the illegal voters; no definite evidence as to the number of illegal voters; no evidence that the elec-
tion officers were guilty of fraudulent misconduct in the booths with reference to the preparation and
marking of ballots for illiterate voters; no proof that the returns made by the election officers are false.
Hence, we feel impelled to conclude that the facts as disclosed in the record do not justify the exclusion
of the returns from the precincts hereinabove enumerated.

In conclusion the committee declare—

The honest election of each member of the House of Representatives is a matter of the gravest
moment, both to this body and to the American people. No person whose seat in this House has been
obtained by fraud or questionable methods should be allowed to perform the duties of the office and
receive the emoluments thereof and enjoy the prerogatives with which a Member is clothed.
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However, after a careful consideration of the evidence in the record, your committee are unani-
mously of the opinion that the contestant’s averments have failed of proof and therefore recommend
the adoption of the following resolutions:

Resolved, That Winfield R. Gaylord was not elected a Representative to the Sixty-fourth Congress
from the fourth congressional district of Wisconsin and is not entitled to a seat therein.

Resolved, That William J. Cary was elected a Representative to the Sixty-fourth Congress from the
fourth congressional district of Wisconsin, and is entitled to retain his seat therein.

The resolution reported by the committee was agreed to without debate or divi-
s101.

82. The Senate case of Howard Sutherland, of West Virginia, in the
Sixty-fifth Congress.

Instance of an election case inaugurated in the Senate by memorial.

Discussion of corrupt practices law of State of West Virginia.

In absence of evidence the Senate declined to investigate charge of
improper registration.

No arrest having been made or conviction had for violation of State
election law limiting amount to be expended in procuring election, the
Senate did not pursue the inquiry.

A petitioner complaining of irregularities in election having failed to
present evidence, the Senate confirmed the title of the sitting member.

On June 26, 19181 (legislative day, June 24), Mr. Atlee Pomerene, of Ohio,
from the Committee on Privileges and Elections ’ submitted a report on the memo-
rial of Mr. William E. Chilton, of West Virginia, asking an investigation of the elec-
tion of Howard Sutherland, elected a Senator from the State of West Virginia for
the term commencing March 4, 1917. The memorial alleged the violation of the
corrupt practices law of West Virginia and asked that the seat be vacated for the
following reasons:

First. That Howard Sutherland was not the nominee of the Republican Party for the office of
United States Senator, because his nomination was brought about by practices which violate the stat-
utes of West Virginia, in that no candidate is permitted to spend at the primary more than $75 for
each county in the State; that there are 55 counties in the State, making a maximum amount to be
expended $4,125; that the statement of his receipts and expenditures which he filed June 6, 1916,
before the primary, shows a total expenditure by him of $4,395.69, which is $270.69 in excess of the
amount permitted to be spent under the statute; that after the primary, on or about June 20, 1916,
he filed another statement, as required by the statute, in which he recites among other things that
the sum of $375 was improperly charged to primary-campaign expenses in the first account filed,
leaving a balance of $4,020.69; that expenses incurred by him after the filing of the first account
amounted to $155.94, making the total amount thus expended in the primary campaign $4,176.63, or
$51.63 in excess of the maximum permitted by the West Virginia statute; and that, because of these
facts, the election should be set aside and his seat declared vacant.

Second. The petitioner further charges that Howard Sutherland’s election was brought about by
practices which were corrupt and illegal, in that hundreds of persons known to be dead or nonresident
of Mingo County were placed on the registration books; that an appeal was made to the county courts,
under the statute, to hear evidence touching the legality of these registrations, but the court declined
to hear the evidence; that said names were allowed to remain on the registration list and were used
in repeating for the Republican ticket, including the said Sutherland;

1Second session Sixty-fifth Congress, Senate Report No. 525; Record, p. 8308.
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that thousands of votes were cast by persons not registered; that they voted the Republican ticket in
various localities; that enough such votes were cast to change the result in the election of the United
States Senator; that large sums of money were used for the purpose of corrupting the voters of the
State and inducing them to vote the Republican ticket; and that, except for such expenditures contrary
to the laws of the State and such illegal votes, the said Howard Sutherland would not have been
elected.

Mr. Sutherland entered a general denial of all charges of corrupt, illegal, or
improper registration or voting which affected the result of the election.
On the issue thus submitted the committee decided:

In view of these statements by Mr. Chilton and Mr. Sutherland, your committee is of the opinion
that there is no evidence before it to justify any investigation of alleged improper registration or
improper or illegal voting, and that the charges in respect thereto have been entirely abandoned.

As to expenditures in excess of the statutory limit, Mr. Sutherland admitted
that his preprimary account showed an apparent excess expenditure of $270.69,
and that after certain deductions were made there was still an expenditure of
$51.63 in excess of the amount permitted by the law of West Virginia. He claimed,
however, that the account included items aggregating $1,500 which did not con-
stitute expenditures within the limits prescribed by the Federal statutes.

The committee say:

The corrupt-practice act of West Virginia, as amended in 1915, limits the amount of expenditures
by the senatorial candidate at the primary election to $75 for each of the 55 counties in the State,
or to $4,125. His preprimary account, as filed, shows a total expenditure of $4,395.69, or $270.69 in
excess of the amount permitted by the statute.

The afterprimary account, as filed, recites that $375 was improperly charged to primary campaign
expenses, and after deducting this sum his disbursements totaled $4,176.63, or $51.63 in excess of the
amount permitted to be spent by the West Virginia statutes.

The only evidence before the committee as to the amount of the expenditures are the statements
referred to and which are attached to the memorial or petition. If we accept them as correct, without
other proof before us, we must also assume that the sum of $375, claimed to be improperly charged
to primary expenses, was in fact improperly charged.

If, then, the sum of $51.63 was spent in excess of the statutory limitations, what is the legal effect?
It is not claimed that any of the money set forth in the accounts referred to was corruptly spent; the
only complaint relates to the amount.

Paragraph b of section 14 of the West Virginia “corrupt-practice act” provides that for certain viola-
tions of its provisions, which include excessive expenditures, any person “shall, on conviction, be dis-
qualified from voting or holding any public office or employment during a period of three years from
date of conviction, and if elected to or occupying any public office or employment, such office or employ-
ment shall be vacated from the date of conviction.” But no arrest has been made for this alleged viola-
tion of this statute and no conviction has been had for such violation. Senator Sutherland is therefore
not subject to the penalties therein provided.

As related in the report, Mr. Chilton filed his petition in the circuit court of
the State asking for judicial inquiry into the election.

Thereupon Mr. Sutherland applied to the Supreme Court of Appeals of West
Virginia for a writ of prohibition.

In passing upon the case the supreme court of appeals held the corrupt-prac-
tices act of the State violative of both State and Federal constitutions.
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Quoting the language of the syllabus, it contravened the constitution of the
State, because:

In so far as sections 15 and 16, chapter 27, act 1915, purport to authorize a judge to whom applica-
tion is made, as therein provided, to order a judicial inquiry, if in his opinion the interests of public
justice require it, to ascertain whether a candidate for United States Senator, in person or by agents,
expended to secure his election money or other things of value in excess of the amount allowed in that
chapter sufficient to influence materially the result of the election, and to require the judge to certify
his opinion and determination and the evidence adduced before him upon such investigation “to the
governor of the State, who shall transmit the same to the proper authorities of the United States
Government for such action as said authorities may deem proper, “they are obnoxious to and conflict
with Article V of the constitution of this State, in that they attempt to empower a member of the
judiciary as such to exercise a volition to determine when, to what extent, or whether the judicial
inquiry into alleged corrupt practices shall be undertaken by him upon such application.

It contravened the Constitution of the United States, because:

“In the Senate of the United States, under an express declaration of the Federal Constitution, vests
the exclusive power and authority to judge of the election, returns, and qualifications of its Members,
and no other power or body lawfully can interpose or in any wise attempt to control or influence the
determination of these questions, or declare void an election held to select such a Member.”

In conclusion, let it be observed that Mr. Sutherland filed with the secretary of state his
preprimary expense statement May 26, 1916, and his after primary statement June 20, 1916, as the
statutes of West Virginia required. The information contained therein became accessible to all the elec-
tors of the State from the dates these accounts were filed.

So far as this committee is informed no one before the election saw fit to challenge Mr.
Sutherland’s right to a place on the ticket as a candidate for Senator because of these excess expendi-
tures, and no one either before or since the election has seen fit to institute criminal proceedings
against him under the criminal statutes of the State, to which reference is above made. He has neither
been arrested nor convicted of any offense against the corrupt-practices act of the State, and the sub-
committee does not therefore believe that it would be justified, under all the circumstances, in holding
that this excess expenditure of $51.63 should operate to vacate his seat, particularly when that fact
itself is disputed.

Therefore, the committee unanimously conclude:

The subcommittee, however, believes that all election laws, State or Federal, relating to the elec-
tion of Senators should be strictly complied with, and therefore does not desire this report to be
regarded as a precedent for disregard of State laws limiting expenditures in elections, under cir-
cumstances differing from those of this particular case. They therefore recommend the adoption of the
accompanying resolution.

“Resolved by the Senate of the United States, That Howard Sutherland has been elected as Senator
from the State of West Virginia, for a term of six years commencing on the fourth day of March, nine-
teen hundred and seventeen, and that he is entitled to a seat in the Senate as such Senator.

On June 29,1 the report was called up in the Senate, and was agreed to without
debate or division.

83. The Senate election case of Isaac Stephenson, of Wisconsin, in the
Sixty-second Congress.

1Record, p. 8499.
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Under instructions from the Senate to investigate and report whether
corrupt methods were employed in election of a Senator, the committee
investigated expenditures in the primary campaign.

Duty of presiding officer of joint convention of legislature to declare
result of ballot for Senator is purely ministerial and failure to perform that
duty does not prejudice validity of the election.

On March 15, 1909, in the Senate, Isaac Stephenson, whose credentials were
on file as Senator from Wisconsin, appeared and took the oath without question.

On June 30, 1911,2 the Vice President laid before the Senate a communication
from the secretary of the State of Wisconsin transmitting a resolution passed by
the Legislature of Wisconsin charging that corrupt methods were used in procuring
Mr. Stephenson’s election.

The communication with accompanying testimony was referred to the Com-
mittee on Privileges and Elections, and subsequently the following resolution was
agreed to by the Senate:

Resolved, That the Senate Committee on Privileges and Elections or any subcommittee thereof be
authorized and directed to investigate certain charges preferred by the Legislature of Wisconsin against
Isaac Stephenson, a Senator of the United States from the States of Wisconsin, and report to the
Senate whether in the election of said Isaac Stephenson, as a Senator of the United States from the
said State of Wisconsin there were used or employed corrupt methods or practices; that said committee
or subcommittee be authorized to sit during the recess of the Senate, to hold its session at such place
or places as it shall deem most convenient for the purposes of the investigation, to employ stenog-
raphers, to send for persons and papers, and to administer oaths; and that the expenses of the inquiry

shall be paid from the contingent fund of the Senate, upon vouchers to be approved by the chairman
of the committee or chairman of the subcommittee.

On February 12, 1912,3 the majority of the committee submitted a short report
which after reviewing briefly the methods adopted by the committee in making the
investigation, concludes as follows:

Wherefore your committee, having given full consideration to the law and to the testimony and
to all of the facts and circumstances brought to its notice, does find that the charges preferred against
Isaac Stephenson, a Senator of the United States from the State of Wisconsin, are not sustained, and

your committee further finds that the election of said Isaac Stephenson as a Senator of the United
States was not procured by corrupt methods or practices.

Mr. Weldon B. Heyburn, of Idaho, chairman of the subcommittee appointed
by the Committee on Privileges and Elections, submitted with the report views
giving in detail reasons for the conclusions reached by the committee.

These views set out the following specific charges preferred by the Legislature
of Wisconsin:

1. That Isaac Stephenson, of Marinette, Wis., now United States Senator and a candidate for
reelection, did, as such candidate for reelection, give to one E. A. Edmonds, of the city of Appleton,
Wis., an elector of the State of Wisconsin and said city of Appleton, a valuable thing, to wit, a sum

of money in excess of $106,000, and approximating the sum of $250,000, as a consideration for some
act to be done by said E. A. Edmonds, in relation to the primary election held on the 1st day of

1First session Sixty-first Congress, Record, p. 16.
2 First session Sixty-second Congress, Record, p. 2599.
3 Second session Sixty-second Congress, Record, p. 1946, Senate Report No. 349.
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September, 1908, which consideration was paid prior to said primary election, and that said Isaac
Stephenson was at the time of such payment a candidate for the Republican nomination for United
States Senator at such primary, and did by such acts as above set forth violate section 4543b of the
statutes.

2. That said Isaac Stephenson did, prior to said primary, pay to said Edmonds above-mentioned
sums with the design that said Edmonds should pay to other electors of this State, out of said sums
above-mentioned and other sum of money received by said Edmonds from said Isaac Stephenson, prior
to said primary, sums ranging from $5 per day to $1,000 in bulk, as a consideration for some act to
be done in relation to said primary by said electors for said Isaac Stephenson as such candidate, in
violation of said section.

3. That with full knowledge and with instructions from said Isaac Stephenson, as to how and for
what purposes said sums were to be expended, said sums were so paid as above stated to said Edmonds
by said Isaac Stephenson and that said sums were paid as above stated for the purposes above stated
and also for the purpose of bribing and corrupting a sufficient number of the electors of the State of
Wisconsin to encompass the nomination of said Isaac Stephenson at said primary for the office of
United States Senator.

4. That in pursuance of the purposes and design above stated said Isaac Stephenson did, by and
through his agents, prior to said primary, pay to one U. C. Keller, of Sauk County, an elector of this
State, the sum of $300 as a consideration for some act to be done by said Keller for said Stephenson
preliminary to said primary, corruptly and unlawfully.

5. That in further pursuance of such purposes and design said Isaac Stephenson, by and through
his agents, prior to said primary, paid to one Hambright, of Racine, Wis., large sums of money as a
consideration for some act to be done by said Hambright for said Stephenson preliminary to said pri-
mary, said Hambright being then an elector of this State, corruptly and unlawfully.

6. That in further pursuance of the purposes and design above stated said Isaac Stephenson did
by and through his agents, prior to said primary, pay to one Roy Morse, of Fond du Lac, Wis., then
an elector of this State, the sum of $1,000 as a consideration for some act to be done by said Morse
for said Isaac Stephenson preliminary to said primary, and corruptly and unlawfully.

7. That in further pursuance of such purposes and design said Isaac Stephenson, by and through
his agents, prior to said primary, paid to diverse persons, then electors of the county of Grant, Wis.,
ranging from $5 per day and upward, as a consideration for some act to be done by said several electors
for said Isaac Stephenson preliminary to said primary, corruptly and unlawfully.

8. That in further pursuance of such purposes and design, said Isaac Stephenson, by and through
his agents, prior to said primary, did pay to diverse persons who were at such time electors in this
State a consideration for some act to be done for said Isaac Stephenson by such electors preliminary
to such primary, corruptly and unlawfully.

9. That in further pursuance of such purposes and designs said Isaac Stephenson, by and through
his agents, prior to said primary, did pay to electors of this State, who were of a different opinion and
who held to other political principles than those of the Republican Party, more particularly Democrats,
sums of money as a consideration for some act to be done by such electors for said Isaac Stephenson
preliminary to said primary, corruptly and unlawfully.

10. That in further pursuance of such purposes and design said Isaac Stephenson, by and through
his agents, prior to such primary, did offer to pay to Edward Pollock, of Lancaster, Wis., certain sums
of money, as editor of the Teller, a newspaper published in said city of Lancaster, Wis., and to other
editors of newspapers who were at such time electors of this State, and for the purpose of purchasing
the editorial support of such editors, and as a consideration of something to be done relating to such
primary, corruptly and unlawfully.

11. That said Isaac Stephenson did, prior to such primary, by and through his agents, promise
and agree to pay to one Lester Tilton, a then resident and elector of this State, and residing at the
city of Neillsville, Wis., a sum in excess of $500 to procure or aid in procuring the nomination of said
Lester Tilton to the assembly of this State from Clark County, and did offer to give to said Lester
Tilton a sum in excess of $500 if said Lester Tilton would become a candidate for the assembly from
said Clark County, if said Lester Tilton would support said Isaac Stephenson for the office of United
States Senator, all of which is in violation of sections 4542b and 4543b of the statutes.
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12. That said Isaac Stephenson did, by and through his agents, give and promise and pay, or agree
to pay to other electors of this State, sums of money to procure or aid in procuring the nomination
of such electors to the senate and assembly of this State, other than those electors residing in the dis-
trict where said Isaac Stephenson resides.

13. That E. M. Heyzer and Max Sells, prior to said primary, being at such time employees of the
Chicago & North Western Railway Co., a corporation doing business in this State, did contribute and
agree to contribute free services as such employees for the purpose to defeat the candidacy of former
assemblyman E. F. Nelson, from the district embracing Florence, Forest, and Langlade Counties, for
the nomination for assemblyman from said district, all of which was done with the knowledge and con-
sent and under the direction of said Isaac Stephenson, his agents, and employees, contrary to chapter
492, laws of 1905.

14. That in further pursuance of the purposes and design above set forth said Isaac Stephenson
by and through his agents, did, in addition to paying certain sums as above set forth, offer and agree
to pay to electors of this State, prior to said primary, a premium or bonus to those who in his employ
carried their respective precincts in such primary for said Stephenson as such candidate.

15. That said Isaac Stephenson, if claiming an election by virtue of receiving a plurality of votes
at such primary, then said Isaac Stephenson has violated chapter 502 of the laws of 1905 by failing
and neglecting to file his expense account as provided by said chapter.

16. Charging generally the primary nomination or election of said Isaac Stephenson was obtained
by the use of large sums of money corruptly and illegally, by the violation of sections 4542b, 4543b,
and 4478b of the statutes relating to illegal voting, bribery, and corruption, and other laws above set
forth relating to elections and primary elections.

These charges are further supplemented as follows in minority views submitted
by Mr. Wesley L. Jones, of Washington:

The following may be taken as admitted facts in this case: Three men were selected as managers
by Senator Stephenson; money was placed in their hands from time to time as called for to the amount
of over $107,000; they were not asked how they expended it, nor for what purpose; no accounting was
requested; they paid it out in various sum to different individuals in different wards, precincts, and
counties; large sums were paid to different individuals holding official positions, and to individuals rec-
ognized to be leaders, and to others of prominence in different organizations; no directions were given
to these men how the money should be expended; no reports were required and no knowledge obtained
as to how they spent the money or for what purpose; men were hired for the ostensible purpose of
going over the country talking Stephenson and creating Stephenson sentiment; men, whose occupations
led them into different sections of the country, were paid large sums of money for talking Stephenson
on their travels; men were paid three, five, and ten dollars per day to be at the polls on election day,
or to haul voters to the polls; large sums were paid leaders in different wards and precincts to look
after their wards and precincts; hundreds of dollars were spent for treating to cigars, liquors, meals,
etc., as much as $135 in one day by one man; money was paid to candidates for the legislature, at
least three of whom were nominated and elected; detailed expenditures were not kept; memoranda
were destroyed; records and papers concerning the campaign were shifted from one place to another;
mysterious methods and round about ways were employed; original records were destroyed; items and
amounts were grouped in such a way as to give no knowledge to the public except the amount of each
class of expenditures; a banker acted as treasurer; no account was opened as is usually done by deposi-
tors; remittances were received, private memoranda kept, cash disbursements of funds made, but no
record was kept on the bank’s books, and when the committee of the general assembly started to inves-
tigate, local counsel for Mr. Stephenson had such records and correspondence as had not already been
destroyed moved out of the State, for the purpose of keeping them beyond the jurisdiction of the gen-
eral assembly.

The first question discussed by the majority relates to proceedings in the State
legislature. The legislature consisted of 33 State senators and 100 assemblymen.
The vote on the election of United States Senator was first taken in the two houses
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separately. In the senate the total number of votes cast was 17, of which Mr. Ste-
phenson received 12. In the house the total number cast was 84 of which Mr. Ste-
phenson received 60.

On the following day the two houses met in joint session and the lieutenant
governor, presiding, announced:

Gentlemen of the joint convention, you are assembled here for the purpose of expressing your
choice for United States Senator. In order to comply with the Federal law the clerk of the senate and
the clerk of the assembly will read from the journal of each house, respectively, the proceedings of the
preceding day with reference to the election of a United States Senator.

At the conclusion of the reading of the respective journals of the two houses
the president said:

The clerk will call the roll. As your names are called you will rise from your seats and announce
the candidate of your choice.

Thereupon Mr. Hudnull, a member of the State senate, made the following
point of order:

I rise to protest against any other proceedings being taken in the joint assembly at this time except
the announcement of the presiding officer that Hon. Isaac Stephenson is elected to the United States
Senate for the term commencing March 4, 1909. I do that for the reason that it appears from the
journal of the senate that the total number of votes cast for persons were 17, of which Isaac Stephenson
received 12, Neal Brown 4, Jacob Rummel 1, and the journal of the assembly shows that of the mem-
bers who voted for persons there were 60 for Stephenson, 10 for Brown, and 3 for Jacob Rummel; and
it further appears from both journals of senate and assembly that Isaac Stephenson received a majority
of all the votes cast in each house.

It devolves then upon the president of this joint assembly to declare Isaac Stephenson duly elected
to the United States Senate, and then the duty devolves upon the president of the senate and speaker
of the assembly to certify his election to the governor and to the secretary of state, and they to certify
his election to the United States Senate. Any other proceeding is out of order and nugatory.

The president overruled the point of order, and the joint assembly proceeded
to vote for a United States Senator. There were 131 votes cast, 65 of which were
cast for Mr. Stephenson. Thereupon the president announced that no one had
received a majority, and the joint assembly adjourned.

The views say:

At each session of the joint assembly the question as to whether any vote in the joint assembly
was necessary was raised by protest against such proceedings upon the grounds that, Mr. Stephenson
having received a majority of the votes cast in each house voting separately, no other or further duty
remained for the joint assembly than that of reading the journals of the two houses of the proceedings
in each relative to the election of a United States Senator on the day previous. These journals were
read and the fact disclosed that in each house Mr. Stephenson had received a majority of all votes
cast. It remained only that “he shall be declared duly elected Senator.” The statute does not prescribe
who shall declare the person receiving a majority of the votes in each house elected Senator, nor in
what form such declaration shall be made.

From the reading of the law it would seem that when the two Houses voting separately each gave
Mr. Stephenson a clear majority and having met in joint session on the day following the vote in the
separate houses, the journal of the proceedings of the two houses voting separately being read in joint
convention and the result announced, the election was completed; the mere failure to declare him
elected could not in any way defeat the will of the two houses as expressed in their separate votes.
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The failure to make a specific declaration of his election was not vital. The action of the governor
and secretary of state in deferring the certificate of his election or in misstating the time of his election
could not affect that election.

If we are correct in assuming that the election of Isaac Stephenson was accomplished when the
record of the two houses was read and announced in the joint assembly, then the failure or delay of
the executive officers to perform their duty could in no way defeat his election as of the date of the
meeting of the first joint assembly.

In this opinion Mr. Pomerene and Mr. Sutherland concur as follows:

On the same day in the assembly 82 votes out of the 100 assemblymen were cast, and Isaac
Stephenson received 60 out of the 82 votes. He, therefore, received, in our judgment, “a majority of
the whole number of votes east in each house.” The vote thus cast was entered upon the journal of
the senate and of the house. In conformity with the provisions of the Federal statute, the members
of the two houses convened at 12 o’clock noon, on the day following, in joint assembly. The journal
of each house was read, and showed the result of the balloting on the previous day in each house sepa-
rately, as hereinbefore stated. Having received a majority of all of the votes cast in each house, it was
the duty of the presiding officer to declare Senator Stephenson duly elected. This was purely a ministe-
rial duty, and the mere fact that he failed to perform that duty could not, under any legal principle,
undo that which was legally done in the separate and joint sessions, and, except for this failure of the
presiding officer, was completely done.

84. The Senate election case of Isaac Stephenson, continued.

Expenditure of money for advertising space or editorial comment in
newspapers or for the hiring of speakers or personal workers held not to
constitute bribery.

Contributions to party campaign committees held not to constitute
bribery.

Prior to the adoption of the seventeenth amendment to the Constitu-
tion the primary was no part of the election of a United States Senator.

Although condemning lavish expenditure of money in procuring elec-
tion of Senator, the committee found no evidence warranting recommenda-
tion that seat be vacated.

Votes of members of legislature answering present in ballot for elec-
tion of Senator considered blank ballots and not counted.

Another question relating to the legislative proceedings was the effect of a vote
of “present” by members of the legislature on the ballot for Senator. Separate views
submitted by Mr. Atlee Pomerene, of Ohio, and Mr. George Sutherland, of Utah,
members of the committee concurring in the majority report, thus discuss this ques-
tion:

Thirty-three members of the senate were present, and, before balloting, passed a resolution pro-
viding that “any senator who does not wish to vote for a candidate may vote by answering ‘Present.””
The roll was called, and 17 senators voted for candidates, 12 of whom voted for Isaac Stephenson. The
16 other senators simply voted “present.” In other words, a quorum, in the language of the statute,
voted for “one person for Senator in Congress,” and of this quorum Isaac Stephenson received a
majority. While the vote “present” of the 16 senators was in accordance with the resolution passed,
we do not believe it could either add to or detract from the requirements of the statute. All members,

no doubt, should have voted for “some person,” but 16 voted “present,” which was equivalent to a blank
vote.
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The views submitted by Mr. Pomerene and Mr. Sutherland give particular
attention to the question of bribery, and divide expenditures disclosed by the evi-
dence into the following classes:

First, moneys paid out to persons employed by him or in his behalf to circulate nomination papers
in order to get the number of signatures required by the Wisconsin statutes before his name could be
placed upon the ticket.

Second, moneys paid out as follows:

(a) to newspapers for political advertising;

(b) for editorial support:

(c) for lithographs, campaign material, postage, telephone, telegraph, and express charges;

(d) office expenses, including rent, clerk hire, and assistants.

Third, payment for services of speakers, hall rent, music, and for men devoting their time and
efforts in cultivating Stephenson sentiment throughout the State;

Fourth, moneys expended for workers at the polls, and for conveyances and services in getting out
the voters;

Fifth, for drinks and cigars;

Sixth, money given to C. C. Wellensgard, L. L. Bancroft, and Thomas Reynolds, who were can-
didates for the legislature, to be used by them in the interest of Senator Stephenson;

Seventh, money paid to the game warden, James W. Stone, for use in the Senator’s campaign;

Eighth, $2,000 contributed by Senator Stephenson to the State campaign committee for general
election purposes; and

Ninth, expenses incurred during the session of the general assembly in opening and maintaining
headquarters at Madison from the beginning of the session until after March 4, 1909, and for hotel
bills and traveling expenses.

No part of the contribution to the general campaign committee or the expenses incident to the
headquarters during the session of the general assembly were ever reported to the secretary of state.

The above we believe to fairly represent the different classes of expenditure, which were disclosed
by the evidence.

While the views conclude that none of the money so classified was expended
for unlawful purposes, the lavish use of money in political campaigns is condemned
in the following terms:

We have no sympathy whatever with the expenditure of money in excessive amounts, whether in
a senatorial or any other political campaign. That an expenditure of $107,793.05 is an excessive
amount to be spent in the candidacy for the office of United States Senator, which pays a salary for
six years’ service amounting to $45,000, goes without question; that it is demoralizing and should be
prevented can not be denied; that some of this money might have been spent corruptly may, for the
sake of argument, be conceded, but it is not sufficient that possible or even probable corruption or
bribery exists. The evidence must show it, and this case, like all other cases, must be determined from
the facts as they are disclosed in the trial and under the law as it then existed. The committee, pro-
ceeding upon the assumption that the expenditure of so large a sum of money required the fullest
investigation and explanation, probed every rumor and followed every clue which was brought to its
attention, with the result that no evidence was discovered which would justify the conclusion that any
of this sum of money was corruptly or illegally spent.

At the time of this primary there was no statute, either State or National, limiting the amount
of expenditures. There is no judicial or legislative decision, so far as we are advised, limiting the
amount which may be legally expended. Since that election the State of Wisconsin has limited the
amount of expenditure in a senatorial campaign to $7,500 and the Federal Government has limited
it to $10,000.

The majority coincide in this view as follows;
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The amount of money expended by Mr. Stephenson, Mr. Cook, Mr. Hatton, and Mr. McGovern in
the primary campaign was so extravagant and the expenditures made by and on behalf of these gentle-
men were made with such reckless disregard of propriety as to justify the sharpest criticism. Such
expenditures were in violation of the fundamental principles underlying our system of Government,
which contemplated the selection of candidates by the electors and not the selection of the electors by
the candidate.

Regardless of any statute requiring that strict accounts be kept of money expended by and on
behalf of candidates, a candidate and every man representing him should know that public opinion
would expect the parties to place and maintain themselves in a position so that if any of their acts
were questioned they could justify such acts to the extent of giving every detail in regard thereto.

While I do not believe that the law of Wisconsin could constitute any man a candidate or place
him in the position of and under the responsibilities of a candidate for an office over which the State
had no control and which was not to be filled under any law of the State, yet I feel impelled to criticize
the acts of those in charge of the expenditure of the money of men who are called candidates for the
Senate, and especially of Mr. Stephenson, in the irresponsible and reckless manner in which they dis-
bursed the money furnished them by Mr. Stephenson during the period of the primary campaign.

The failure to keep detailed accounts, the destruction of memoranda, the shifting of records and
papers concerning the campaign from one place to another, the adoption of mysterious methods and
roundabout ways in regard to matters that might just as well have been performed in open daylight
in the presence of the people, would go far toward creating the impression that there was some occa-
sion for Mr. Stephenson’s representatives to avoid candor and to obscure conditions.

The minority also concur:

The expenditure of such a sum of money at a primary election on behalf of one candidate in itself
shocks the judgment and conscience of honest men generally, and disbursed as disclosed by the record
in this case is conclusive proof of corrupt methods and practices.

The charge of bribery is still more specifically treated in the majority report.
The majority views say:

Charges of bribery in the interest of Mr. Stephenson’s election had been freely made both before
the subcommittee and before the legislative investigating committee. Not one of these charges have
been sustained by the testimony.

The word “bribery” has been applied to many acts that do not constitute bribery.

The procurement of advertising space or editorial comment in the newspapers upon the payment
of money by or on behalf of a candidate for office can not under any construction of law be held to
be bribery.

The procurement of the services of men to speak either publicly or personally on behalf of any can-
didate, or to canvass the electorate on his behalf, is not bribery under any reasonable construction of
the law.

If the testimony were true that money was offered to Assemblyman Leuch to go upon the floor
and vote for the purpose of effecting a quorum it would not constitute bribery. It was the duty of such
member to go upon the floor and vote.

As to charges of corruption in influencing members of the legislature to absent
themselves from the joint session the majority views say:

The next charge is that the election of Mr. Stephenson was made possible by three members, who,
it is claimed, at the instigation of Mr. Stephenson’s managers and agents, absented themselves from
the joint assembly when it became known that their presence would prevent the election of Mr.
Stephenson, and it was charged that the absence of these three members had been procured by fraudu-
lent or wrongful means by or on behalf of Mr. Stephenson. It was the only charge of corruption in
connection with the election of Mr. Stephenson by the legislature worthy of consideration.

It is true that had these three members been present and voted the total vote would have been
126, and the 63 votes received by Mr. Stephenson would not have elected, but the evidence clearly
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establishes the fact that Mr. Ramsey, one of the three absentees, was paired with Mr. Fenelon and
that such pairs had been universally recognized, so that Mr. Ramsey can not be said to have been
absent for any corrupt purpose, nor would his absence from the joint assembly affect the result of the
vote. Being paired, he could not have voted. In that event, had Farrell and Towne been present the
total vote would have been 125, of which Mr. Stephenson received 63. Sixty-three would have been
a majority and would have elected Mr. Stephenson, so that the absence of Farrell and Towne did not
affect the result of the election, and it can not therefore be said that the election was brought about
through corrupt practices so far as the absence of Farrell and Towne was concerned.

It is not charged that any other member who voted for Mr. Stephenson did so either from corrupt
motives or actions on his own part or that he was procured to do so by any corrupt action on the part
of any person in the interest of Mr. Stephenson.

Does the evidence show or tend to show that there were corrupt measures or unlawful methods
adopted to secure the absence of either Farrell or Towne?

There has been much sensational testimony introduced before the subcommittee, which was heard
largely because such testimony had been received by the legislative investigating committee for the
purpose of showing bribery or corrupt methods in connection with the absence of Ramsey, Farrell, and
Towne. It was not shown that any money had been traced to either of these men from any source in
connection with the matter; but it was claimed that a fund had been raised to be used for corrupt pur-
poses, and that, on the assumption that such fund had been raised, it must at least in part have been
used to bring about the absence of these three members of the legislature.

The subject of contributions to campaign committees is also discussed:

It appears that Mr. Stephenson contributed $2,000 to the Republican State central committee.
Against this contribution no legitimate objection can be urged. It was not in violation of any law nor
for other than general election purposes.

It was also shown by testimony that Mr. Stephenson before the primary gave money to C. C.
Wellensgard, Levi H. Bancroft, and Thomas Reynolds, who were candidates for the legislature. These
men testified that they used the money in the interest of Mr. Stephenson at the direct primaries. If
we eliminate Mr. Stephenson from the direct primaries the contributions which he made to these can-
didates for nomination and election to the legislature would be in violation of no law. It appears from
the testimony that they were at the time voluntary and ardent supporters of Mr. Stephenson regardless
of any money which they may have received or which may have been placed in their hands by him
for any purpose.

There is not sufficient evidence upon which to base a charge of bribery or any other charge that
would affect the validity of the election of Mr. Stephenson in either of these cases.

The majority views therefore conclude:

We may therefore safely dismiss the charges of corruption in connection with the action of the
legislature in electing Mr. Stephenson, whether such election is held to have been on January 26 or
on March 4, 1909.

This conclusion is fully concurred in by Mr. Pomerene and Mr. Sutherland as
follows:
We therefore conclude:
First, that the election in fact occurred on January 26, 1909; and
Second, that there is no evidence justifying the conclusion that corrupt “methods or practices “were

employed in securing the vote on March 4, 1909, even if it should be held that the election took place
on March 4.

85. The Senate election case of Isaac Stephenson, continued.
Discussion of status of primary as part of election of Senator prior to
adoption of seventeenth amendment to the Constitution.
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Discussion of effect upon election of Senator of corrupt practices in
the primary, and as to whether practice of corrupt methods in primary
campaign warrant invalidation of election.

Interpretation of the Wisconsin corrupt practices law.

Validity of election of Senator held not to be affected by failure to per-
form thereafter some act enjoined by State statute.

A question arising for the first time in the history of Senate election cases
relates to the power of the Senate to inquire into practices and methods employed
in primary elections.

The minority contend that:

When candidates for the legislature announce that they will vote for the choice of the primary for
Senator, then to buy or corrupt the primary is to buy the member of the legislature; and if it was cor-
rupt to buy off a candidate for the Senate and thereby secure the votes of his friends it is also corrupt
to buy the primary and thereby secure the votes of those who announce that they will be controlled
by the primary; and if the Senate can go outside of the proceedings of the legislature and investigate
corruption in preventing men from being candidates for the Senate before the legislature, then it can
certainly investigate methods and proceedings in the primary.

The majority, however, hold:

The subcommittee, in determining the scope of the investigation, was confronted with the question
as to how far, if at all, the charges affecting the candidacy of Isaac Stephenson before the direct pri-
mary should be considered.

The State legislative committee had directed its attention principally to the direct primary and the
conduct of the candidates therein.

It was doubtless competent for the legislature to provide for direct primaries for the nomination
of candidates for the legislature and to place legal restrictions about them to secure the integrity of
their elections, but, as herein elsewhere more fully stated, it is not competent for the legislature to
provide for the nomination of candidates for the United States Senate at direct primaries.

The status of Mr. Stephenson at such primaries is not comparable to that of candidates for the
legislature or for any State office.

The language of the resolution under which the subcommittee acted directs it to report whether
“in the election of Isaac Stephenson there were used or employed corrupt methods or practices,” and
the language of the last paragraph of section 1 of the resolution, bringing the matter to the attention
of the United States Senate, strictly construed, refers only to the election.

When we speak of the election of a United States Senator under existing constitutional and legisla-
tive provisions we contemplate only the election by the legislature of the State. There is as yet no rec-
ognition to be given extra-legislative proceedings in the nature of what is termed “direct primaries,”
no such method of selection being recognized by any law of the United States.

The direct primary, legally speaking, is no part of an election of a United States Senator. The duty
of an election of a Senator does not under any law rest with the electorate, but is vested by the Con-
stitution solely in the legislature. The legislature electing had no existence until after the general elec-
tion. The nomination of such members at the primary vested in the nominees not even an inchoate
status. A State may give force and effect to a direct primary law providing for the nomination of can-
didates for State or minor offices to be elected under the laws of the State, but the legislature has
no power to regulate in any manner or to any extent the election of a United States Senator, and there
is no such proceeding known under any law of the United States as the nomination of a candidate
for the United States Senate.

It would be entirely within the power of a legislature, charged with the responsibility of electing
a United States Senator before proceeding to elect a Senator, to repeal any legislation enacted by a
previous legislature which placed a limit upon or directed its action.

It seems from this consideration of the question we must conclude that the direct-primary pro-
ceedings can not be held to affect the validity of an election by the legislature.
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A further charge made by the State legislature was based upon the failure to
file and expense account as required by the corrupt practices act of the State of
Wisconsin.

The statute requires the filing with the secretary of state of a statement by
the candidate—

setting forth in detail each item in excess of five dollars in money, or property contributed, disbursed,
expended, or promised by him, and to the best of his knowledge and belief by any other person or per-
sons for him, or in his behalf, wholly or in part in endeavoring to secure or in any way in connection
with his nomination or election to such office or place, or in connection with the election of any other
person at said election, the dates when, and the persons to whom, and the purpose for which all said
sums were paid, expended, or promised by such candidate in any sum or sums whatever.

With reference to the failure to comply with this law the views of Mr. Pomerene
and Mr. Sutherland say:

No account whatever was filed of the amount contributed by Mr. Stephenson to the State campaign
committee, nor of the amount expended during the session of the general assembly. The account which
was filed of the expenses incurred in connection with the primary did not comply with the law in that
it lumped the expenses; gave the names of but very few of the persons to whom money was paid; did
not give the dates when expended, nor as fully as contemplated by the statutes the purposes for which
expended. The account as filed was approved by the general counsel of Mr. Stephenson without any
examination of the statute, and simply because it conformed with certain accounts, which had been
filed by prominent candidates for other offices. A careful examination of this account justifies the belief
that it was purposely drawn so as to give the public as little information as possible.

The penalty for failing to comply with this statute is a fine only, and it does not provide for the
forfeiture of the office. If it did, the statute to that extent would be unconstitutional, but Mr. Stephen-
son, because of his failure to file a proper account, has violated the statute and is subject to a fine.
However, he must be absolved from any moral delinquency, because in the preparation and filing of
his account he consulted with counsel, and followed their advice, and if it was not properly done they
were to blame rather than he.

In addition to this, the validity of the election which had already taken place could not be affected
by the failure to thereafter perform some act enjoined by the State statute. The election was already
an accomplished fact and its validity must be determined by the facts theretofore or then existing. Any-
thing done thereafter can not be regarded as a substantive ground for invalidating the election. Its
only evidential value would be in reflecting light upon or as giving color to the preexisting facts.

The majority views are in harmony with this conclusion:

The fifteenth specific charge is based upon the failure or neglect of Isaac Stephenson to make and
Me an expense account under the laws of Wisconsin. This requirement is under section 270 of the elec-
tion laws which provides that every person who shall be a candidate before any convention or at any
primary or election to fill an office for which a nomination paper or certificate of nomination may be
filed, shall, within thirty days after the election held to fill such office make out and file with the officer
empowered by law to issue the certificate of election to such office or place, a statement in writing,
etc., and that any person failing to comply with this section shall be punished by fine of not less than
$25 or more than $500. This being a penal statute, the validity of an election could not be affected
by the failure to comply with it.

In conclusion the majority and minority members of the committee differ widely
in their recommendations.
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The majority hold:

The testimony clearly shows that the candidates felt compelled to spend more money than they
wanted to spend. The pressure upon them from those who were undertaking to manage their cam-
paigns seems to have been very great and persistent, but I can find nothing in the testimony nor in
the circumstances or conditions surrounding the senatorial contest which resulted in the election of Mr.
Stephenson that in my judgment would justify the committee in recommending that the seat be
vacated, or that he be declared not legally elected to the United States Senate; and therefore I rec-
ommend that the Senate find that the charges preferred by the Legislature of Wisconsin against Isaac
Stephenson, a Senator of the United States from the State of Wisconsin, are not true, and that Isaac
Stephenson be acquitted of such charges.

In opposition to this view the minority say:

We regret that we can not feel warranted in finding for the sitting Member, but we believe the
methods employed at the primary were corrupt; that they were against public policy; that they were
demoralizing in character; that they directly contributed to destroy the purity and freedom of the elec-
tion; that they violated the fundamental principles at the basis of our system of government; and that
they are not to be tolerated by the Senate of the United States as a means of procuring a seat in that
body.

We desire to submit the following resolution:

“Resolved, That Isaac Stephenson was not duly and legally elected to a seat in the Senate of the
United States by the Legislature of the State of Wisconsin.”

The case was debated in the Senate on February 19, 20, 21, 29, March 1, 2,
4, 25, 26, and 27. On March 22,1 Mr. Jones offered the following amendment in
the nature of a substitute for the motion of Mr. Heyburn that the Senate agree
to the report of the committee:

Resolved, That Isaac Stephenson was not duly and legally elected to a seat in the Senate of the
United States by the Legislature of the State of Wisconsin.

The question on agreeing to the amendment was decided in the negative, yeas
27, nays 29.

The question recurring on the motion of Mr. Heyburn that the report of the
committee be adopted and that Isaac Stephenson be declared entitled to a seat as
Senator from the State of Wisconsin in the United States, there were—yeas 40,
nays 34. So the majority motion was agreed to unamended.

86. The question of eligibility of Edward E. Miller, of Illinois, in the
Sixty-eighth Congress.

A resolution relating to the right a member to his seat was entertained
as a question of the privilege although the organization of the House had
not been completed.

A question of the privilege of the House is presented in the form of
a resolution.

A question being raised as to the eligibility of a member under the
operation of the corrupt practices act, a resolution authorizing inquiry
was referred.

When resolution is brought directly before the House independently
of a committee the proponent’s right to prior recognition for debate takes
precedence over the motion to refer.

1Second session Sixty-second Congress, Record p. 3777.
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A motion to lay a proposition on the table is in order before the
member entitled to prior recognition for debate has begun his remarks.

On December 5, 1923, at the organization of the House, Mr. Henry T. Rainey,
of Illinois, claiming the floor for a question of privilege,2 said:

I have in my possession here evidence which shows that Edward E. Miller, a Member elect from
the State of Illinois, has expended nearly $65,000 in securing his election to a position in this House,
and that over $63,000 of that amount was a part of a trust fund.

Mr. Everett Sanders, of Indiana, made the point of order that a question of
privilege of the House should be presented in the form of a resolution.

The Speaker 3 sustained the point of order and Mr. Rainey thereupon submitted
the following preamble and resolution:

Whereas it is charged that Edward E. Miller, a Representative elect from the State of Illinois, is
probably ineligible to a seat in the House of Representatives;

Whereas such charge is made through a Member of the House and on his responsibility as a
Member;

Whereas it is charged that said Miller has grossly misused two trust funds committed to his charge
by the State of Illinois while he was treasurer of the State of Illinois in promoting his candidacy for
election to the Sixty-eighth Congress; and

Whereas it is charged that said fund so used also greatly exceeds the amount he is permitted by
law to expend for said purpose;

Resolved, That the question of the right of said Miller to a seat as a Representative of the State
of Illinois in the Sixty-eighth Congress, in the House be referred to a committee of seven Members
of the House, to be appointed by the Speaker, and said committee shall have the power to send for
persons and papers and examine witnesses on oath as to the subject matter of the resolution.

Mr. Nicholas Longworth, of Ohio, moved to refer the resolution to one of the
three Committees on Elections when constituted.

Mr. Rainey made the point of order that the gentleman from Ohio did not, have
the floor to make the motion since he as the proponent of the resolution had not
yielded it.

The Speaker sustained the point of order, saying that while certain motions.
were privileged the motion to refer was not one of them.

Mr. Longworth thereupon moved to lay the resolution on the table.

Mr. Rainey again made the point of order that he was entitled to the floor.

The Speaker said:

The matter is very simple. The gentleman from Illinois raises the question of privilege of the
House, the right of a Member to his seat. That is always privileged. Such a resolution is customarily
referred to one of the Committees on Election and have it there considered, but the House has a right
to have it considered by a committee, and considered at once. On the other hand, the House has the
right, if it prefers, when the resolution is offered to lay it on the table. That motion the gentleman
from Ohio has made. The motion is always in order and takes precedence.

1First session Sixty-eighth Congress, Record, p. 7.
2For preliminary proceedings see section—of this work.
3 Frederick H. Gillett, of Massachusetts, Speaker.
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Whereupon, on motion of Mr. Finis J. Garrett, of Tennessee, by unanimous
consent the resolution was referred to the Committee on Elections No. 3.

On January 18, 1924, Mr. Richard N. Elliott, of Indiana, from the committee,
submitted the following report: !

A thorough hearing and investigation was made by the committee, and after hearing the evidence
presented it finds that no good reason has been shown to it which would justify the passage of the
resolution and the appointment of a special committee of seven Members of the House of Representa-
tives to investigate the charges contained in said resolution.

And it unanimously recommends to the House of Representatives that said House Resolution No.
2 be laid on the table.

In the absence of a request for reference to the calendar the report was laid
on the table.

87. The Senate election case of Clarence W. Watson and William E.
Chilton, of West Virginia, in the Sixty-second Congress.

The Senate declined on vague and indefinite charges of corruption to
investigate the election of duly returned Members.

Mere rumors of bribery in election of Senator unsupported by evidence
do not warrant investigation by the Senate.

Charges that corrupt practices were resorted to in procuring election
of Senators being retracted and withdrawn, the Senate did not consider
it necessary to order an investigation.

On February 2, 1911,2 the credentials of Clarence Wayland Watson, elected
a Senator by the legislature of the State of West Virginia to fill the vacancy occa-
sioned by the death of Stephen Benton Elkins for the term ending March 3, 1913,
were presented and Mr. Watson took the oath of office.

On the following Monday, February 6,3 the credentials of William Edwin
Chilton, elected Senator by the same legislature for the term beginning March 4,
1911, also were presented and on April 4, following,* Mr. Chilton was sworn and
took his seat in the Senate.

More than a year after, on the last day of the second session of the Sixty-second
Congress, and on August 26, 1912,5 the President pro tempore laid before the
Senate a petition from the governor of West Virginia and others alleging that
bribery and corruption were practiced in the election of Mr. Watson and Mr.
Chilton, and asking an investigation by the Senate. The petition was referred to
the Committee on Privileges and Elections.

On February 5, 1913, Mr. Chilton, for himself and Mr. Watson, made a state-
ment in the Senate denying the charges, and submitted a communication from the

1First session Sixty-eighth Congress, House Report No. 56.
2Third session Sixty-first Congress, Record, p. 1797.

3 Record, p. 1969.

4 First session Sixty-second Congress, Record, p. 2.
5Second session Sixty-second Congress, Record, p. 11862.

6 Third session Sixty-second Congress, Record, p. 2582.
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principal witness, on whose information the charges were based, retracting state-
ments made and withdrawing the charges as follows:

BURNSVILLE, VA., January 8, 1913.

Hon. C. W. Watson, Washington, D. C.

DEAR SIR: The time has come when you should know the truth about the so-called Shock state-
ment. I never have signed any statement that was read before the legislature and I never have been
under oath. I have let the talking go on because I hated to be put in a wrong light. The truth is that
I set up the whole business. Nobody tried to buy my vote and would not swear that they did. I wanted
to nominate McGraw, and I thought if I got this thousand dollars and made this play it would hurt
you and Chilton. The trick failed to work, and now you have the truth. I do not know you and am
sending this to you because I want justice to be done. So far as I know, your election and Chilton’s
was honest and fair, and it is wrong to have this report going around.

Very truly yours,
L. J. SHOCK.

On February 11, 1913,1 Mr. William P. Dillingham, of Vermont, from the com-
mittee, submitted the report 2 of the committee:
The report gives the following statement of facts:

First. That the Legislature of West Virginia, which convened on the 11th day of January, A. D.
1911, chose Messrs. Clarence W. Watson and William E. Chilton as Senators of the United States from
the State of West Virginia, and that they appeared, took their oath of office, and are now sitting as
Senators in this body. The petitioners do not state or allege that in such election any individual
member of the legislature was bribed to vote for either of the persons named, or that, in voting for
them, or either of them, any member thereof was actuated by any corrupt or improper motive.

Second. It does not appear upon any of the papers before this committee that in such election any
member of the Legislature of West Virginia was improperly approached by any person interested in
the election of either of the said Senators, or that any improper offer or inducement of any kind or
nature was made to any such member to cast his vote for said Senators, or either of them.

Third. The only direct charge that money was improperly used, or attempted to be used, by anyone
is contained in a purported statement of L. J. Shock, a member of the West Virginia Legislature, that,
on the 18th day of January, 1911, prior to the caucus of the Democratic members of the legislature,
which was held to nominate party candidates for United States Senators, he was paid $1,000, and
promised a further sum, to vote for Messrs. Watson and Chilton for United States Senators. This state-
ment was read by Hon. George W. Bland, a State senator, before the Joint Assembly of the Legislature
of West Virginia, on the 25th day of January, 1911. But it affirmatively appears, from the papers sub-
mitted to this committee, that the charge made by Mr. Shock was without foundation, and has been
fully retracted in a statement made by him to Senator Watson.

Fourth. All other matters contained in the petition aforesaid are rumors without apparent founda-
tion—statements of individual opinion, newspaper stories, and speculations as to general conditions
existing in and about the legislature and throughout the State of West Virginia just previous to and
at the time of such election. These do not in any instance refer to the action of any particular member
of the Legislature of West Virginia. They do not charge any act of bribery or attempted bribery. They
neither name any member of that body as having received nor as having been asked to receive, money
for his vote, nor do they indicate any person who made any attempt to bribe or improperly influence
any member of the legislature. They are of that general character too frequently indulged in both by
individuals and by the public press on the

1Record, p. 2970.
2Senate Report No. 1206.
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occasion of election in connection with which great public interest is aroused, and, while calculated to
arouse suspicion and create prejudice, they do not, in the opinion of the committee, present a proper
basis for action on the part of the Senate.

After consideration of all evidence submitted, the committee was unanimous
in declaring that the charges had not been sustained, and recommended the fol-
lowing resolution:

Resolved, That the Committee on Privileges and Elections be discharged from further consideration
of the subject.

The resolution was adopted without debate or division.



Chapter CLX.1
CREDENTIALS AND PRIMA FACIE TITLE.

1. Questions as to validity of Section 88

88. The Senate case of John W. Smith, from Maryland, in the Sixtieth
Congress.

The credentials of a Senator elect being regular and there being no
contest, the Senate seated the bearer on prima facie showing, although
credentials and Senate records indicated that he had been elected in
advance of time prescribed by law.

Discussion as to whether a law was mandatory or directory.

On March 26, 1908,2 in the Senate, Mr. Isidore Rayner, of Maryland, presented
the following credentials of John Walter Smith, elected a Senator by the Legislature
of Maryland:

THE STATE OF MARYLAND,
EXECUTIVE DEPARTMENT.

To the President of the Senate of the United States:

This is to certify that on the 25th day of March, 1908, John Walter Smith was, in accordance with
law, duly chosen by the legislature of the State of Maryland a Senator from said State to represent
said State in the Senate of the United States for the unexpired portion of the term of six years, begin-
ning on the 4th day of March, 1903, to fill the vacancy caused by the decease of Hon. William Pinkney
Whyte.

Witness his excellency our governor and our seal hereto affixed, at Annapolis, this 25th day of
March, in the year of our Lord 1908:

[SEAL] AUSTIN L. CROTHERS.

By the Governor:

N. WinsLow WILLIAMS,
Secretary of State.

Mr. Rayner moved that the oath be administered, when Mr. Julius C. Burrows,
of Michigan, objected to administration of the oath for the reason that the election
was not in accordance with the act of 1866.

That portion of the act of 1866 enacted as section 17 of the Revised Statutes
provided:

SEC. 17. Whenever, during the session of the legislature of any State, a vacancy occurs in the rep-

resentation of such State in the Senate, similar proceedings to fill such vacancy shall be had on the
second Tuesday after the legislature has organized and has notice of such vacancy.

1 Supplementary to Chapter XVIII.
2 First session Sixtieth Congress, Record, p. 3938.
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According to the Journal of the Senate, the death of Senator Whyte and the
ensuing vacancy occurred on the 17th day of March. The second Tuesday thereafter
fell on March 31. The Legislature of Maryland, however, under necessity by con-
stitutional limitations of adjourning prior to that date, proceeded to the selection
of a successor, resulting in the election of Mr. Smith on March 25, one week in
advance of the time prescribed by the statute.

In stating his contention Mr. Burrows said:

My contention is that the legislature of Maryland, in proceeding to the election of a Senator on
the 25th day of March to fill the vacancy occasioned by the death of Senator Whyte, which occurred
on the 17th day of the same month, acted prematurely and in violation of the statute of 1866.

I have taken occasion to look over the precedents of the Senate since 1866, when this measure
was enacted. There have been fourteen deaths in the Senate at a time when the legislature of the State
in which the vacancy happened was in session and in not one single instance has any State presumed
to defy or ignore this statute and elect until the second Tuesday after they were notified of the vacancy.

The cases are all like the one now pending before the Senate—a death during the session, an elec-
tion by the legislature after the legislature had been notified and the second Tuesday after such
notification—and in no single instance has a Senator been permitted to take his seat who has not con-
formed to that statute.

In all the cases in every State where a vacancy has occurred in the representation in the Senate
from such State during the session of the legislature that legislature has conformed to the statute and
waited before filling the vacancy until the second Tuesday after notice of the vacancy.

Now, I submit, Mr. President, to admit the gentleman holding these credentials to a seat in this
body is not only in violation of the Constitution and laws of the United States, but he has not even
a prima facie ease which would entitle him to admission. I insist, therefore, to admit Mr. Smith under
these circumstances will be to reverse the judgment of the Senate for forty years, overthrow all prece-
dents, and receive into the membership of this body a person under circumstances which can not for
one moment, in my judgment, be justified.

Mr. Rayner argued that the statute was merely directory and not mandatory,
citing in support of that interpretation reports in the cases of Hart v. Gilbert in
the Forty-first Congress and Lapham v. Miller in the Forty-seventh Congress.

Mr. Rayner further said:

There is no contestant here at all. There is no protest whatever against the seating of the Senator-
elect. Senator Whyte died last Tuesday a week at 7 o’clock. The general assembly of Maryland, then
in session, had immediate notice of his death. The law does not speak of any official notice, and does
not require any.

On the following Tuesday—that is to say, Tuesday of this week—the two houses initiated their
proceedings for the election of a Senator to fill the unexpired term of Senator Whyte. They met on
Tuesday for that purpose, and yesterday, Wednesday, met in joint convention. The Senator-elect who
is now present was declared in accordance with the law to have received the majority of votes and
to be duly elected Senator. The Legislature of Maryland adjourns next Monday by constitutional limita-
tion. If the Senator is right in what he states, Maryland will be without its proper representation upon
this floor.

I rest upon these four propositions: First, that the section is not entitled to the interpretation the
Senator from Michigan puts upon it; second, that the section is only directory, not mandatory; third,
the State of Maryland has decided it; and fourth, if I am all wrong in everything else I have said,
the Senator-elect is now entitled to be sworn in, and this question should go to the committee, as has
been done in every other case, for further examination. I ask, therefor, that the Senator be sworn in.
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Mr. Burrows offered the following:

Resolved, That the credentials of John Walter Smith, claiming a seat in the Senate from the State
of Maryland, be taken from the files of the Senate and referred to the Committee on Privileges and
Elections.

The resolution was disagreed to, yeas 28, nays 34.
The question recurring on the motion offered by Mr. Rayner, it was decided

in the affirmative without division.
Mr. Smith then took the oath.



Chapter CLXI.!
IRREGULAR CREDENTIALS.

1. House exercises discretion in case of informality. Section 89.

89. An instance wherein the House gave prima facie effect to creden-
tials irregular in form against which a technical question had been raised.

The credentials of a Member elect having been challenged, the Speaker
submitted the question to the House.

On June 2, 1930,2 Mr. John N. Garner, of Texas, presented the credentials
of Mr. Thomas L. Blanton, a Representative elect from the State of Texas, and
requested that he be sworn in.

Mr. Robert H. Clancy, of Michigan, objected on the ground that the credentials
were not in proper form in that they certified to the election of Mr. Blanton as
“Congressman,” when the legal designation is “Representative in Congress.”

By direction of the Speaker 3 the Clerk read the credentials, as follows:

CERTIFICATE OF ELECTION.

THE STATE OF TEXAS,
DEPARTMENT OF STATE,
Austin.

This is to certify that at a special election held in the State of Texas for Representative in Congress
from the seventeenth congressional district, composed of the following counties: Burnet, Llano,
Comanche, McCulloch, San Saba, Lampasas, Mills, Brown, Coleman, Callahan, Eastland, Stephens,
Shackelford, Jones, Palo Pinto, Taylor, Nolan, Concho, and Runnels, on the third Tuesday in May, A.
D. 1930, being the 20th day of said month, Thomas L. Blanton, having received the highest number
of votes cast for any person at said election for the office hereinafter named, was duly elected as Con-
gressman for the State of Texas to fill the unexpired term of the late Ron. R. Q. Lee.

In testimony whereof I have hereunto subscribed my name and caused the seal of state to be
affixed at the city of Austin on this 31st day of May, A. D. 1930.

[SEAL.] DAN MoobY, Governor of Texas.

By the Governor:

JANE Y. McCALLUM,
Secretary of State.

1Supplementary to Chapter XIX.
2Second session Seventy-first Congress, Journal p. 13; Record, p. 10312.
3 Nicholas Longworth, of Ohio, Speaker.
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Mr. Garner renewed his demand that the oath be administered, maintaining
that the certificate should be construed in its entirety; that it named the district
and enumerated the counties composing the district, and was incapable of misinter-
pretation.

The Speaker said:

The Chair is prepared to express his opinion on this matter. There is sufficient ground here for
contending that this certificate is not without fault, because it has used the word “Congressman,”
which is never used, and which has never been used, so far as the Chair knows, in swearing in a
Member. The Clerk informed the Chair this morning that on a number of occasions he has returned
certificates to Texas, where the word “Congressman” was used, and when the correction was made and
the certificate was returned here the Member was sworn in as a Representative in Congress. So far
as the Chair knows, no man has ever taken the oath as “Congressman” but only as “Representative
in Congress.” Under the circumstances, however, the Chair would not undertake to assume the respon-
sibility of refusing administration of the oath to any person where the certificate was no more to be
criticized than this. However, the Chair thinks that is a matter for the House to determine. Section
5 of Article I of the Constitution says:

“Each House shall be the judge of the elections, returns, and qualifications of its own Members.”

Under the circumstances the Chair will put the question to the House. Does the House desire that
the Chair shall administer the oath of office to the gentleman from Texas?

The question being taken, it was decided in the affirmative and Mr. Blanton appeared before the
bar and took the oath.



Chapter CLXII.!
THE HOUSE THE JUDGE OF CONTESTED ELECTIONS.

1. House not bound by agreement of parties. Section 90.

2. House not bound by decisions of State tribunals. Sections 91, 92.

3. Relations of House to acts of canvassing officers. Sections 93-95,

4. House ascertains intent of voter when ballot is ambiguous. Section 96.

90. The Connecticut election case of Jodoin v. Higgins in the Sixty-
second Congress.

A stipulation by parties for a recount of ballots is not binding on the
House or its committees.

Although not bound by agreement of parties for a recount of ballots,
the committee in view of the difficulty in securing a recount under the
laws of the State, and evidence indicating the probability of inaccuracy
in the returns, ordered a recount.

On August 3, 1912,2 Mr. Henry M. Goldfogle, from the Committee on Elections
No. 3, submitted the report of the committee in the Connecticut case of Raymond
dJ. Jodoin v. Edwin W. Higgins.

Under the law of the State of Connecticut a recount of ballots might be had
only when application was made within three days after the election by an elector
in the town in which recount was desired.

However, after answer had been served to the notice of contest, the parties
and their attorneys entered into a stipulation dated March 16, 1911, in which,
among other things, the following was stated:

That in many voting districts it is probable that the moderators were mistaken in their decisions
as to the validity or invalidity of ballots cast for said office of Representative in Congress from said
district, and that without opening the boxes and examining the ballots therein it is impossible to deter-
mine the extent of such mistaken decisions.

That it is impossible to tell with accuracy what ballots have been improperly counted or rejected
for the contestant or contestee without opening said boxes and examining said ballots.

That said contestant desires that said boxes be opened and said ballots examined and recounted
and that the lawful and correct count of mid ballots be ascertained thereby without objection on the
part of the contestee.

That said contestant and contestee waive any question of formality or sufficiency of the pleadings
as to said matter of contest and agree that all issues are properly raised and presented

1 Supplementary to Chapter XXI.
2Second session Sixty-second Congress, House Report No. 1136; Record p. 10145; Moore’s Digest,
p- 51.
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for the opening of said ballot boxes and for a recount of all the ballots cast at said election for the
office of Representative in Congress for said congressional district in said Sixty-second Congress.

That said contestant and contestee stipulate and agree to waive any and all claims which they
or either of them might make under any of the pleadings or any part of the proceedings for the deter-
mination of said question so that a full recount of all ballots cast for Member of Congress from said
congressional district in said Sixty-second Congress may be had.

The congressional district affected was composed of 36 towns. In only one of
the 36 was application made within the 3 days specified, but on recount in the
one town the contestant gained 3 votes, indicating the possibility of similar changes
in the returns from other towns in event of a general recount.

The committee held that:

A stipulation of parties to an election contest for a recount of ballots cast for Representative in
Congress is not binding or conclusive either on the House of Representatives or its Committee on Elec-
tions. In view, however, of the stipulation to which we have above referred and of the declarations upon
the hearings by the counsel for the contestee of his willingness that such recount should be had, and
of the circumstances existing with regard to the counting of the vote in the town of Plainfield which
reduced the meager majority by which the contestee was declared elected, and of the difficulty that
the contestant would experience to secure a recount under the Connecticut law within the very brief
period of time limited by the laws of that State, the committee concluded to give heed to the stipulation
and render it effective by ordering a recount.

On March 21, 1912,1 Mr. Goldfogle offered the following resolution in the House
which was agreed to:

Resolved, That the Committee on Elections No. 3 be, and it hereby is, authorized to send for ballots
cast for Representative in Congress in the third congressional district of Connecticut, at the election
held in November, 1910, and that such ballots be brought from said congressional district by such per-
son as may be designated by the committee or its chairman, and the expenses incurred therefor shall,
upon vouchers approved by the chairman of the committee, be paid out of the contingent fund of the
House.

In compliance with this resolution the ballots were brought from Connecticut
and opened by the committee in the presence of counsel and representatives of both
parties to the contest, but before the completion of the recount the counsel for the
contestant announced that from an examination of the ballots he was convinced
that the returns would not be materially changed by the recount. The committee,
therefore, without proceeding further with the recount recommended resolutions
declaring that Raymond J. Jodoin was not elected and Edwin W. Higgins was
elected.

The House agreed to the resolutions without debate or division.

91. The Michigan election case of Camey v. Smith in the Sixty-third
Congress.

The House in deciding a Federal election case, acts in the capacity of
a court and is not bound by decisions of State courts unless such decisions
are founded upon sound principles and comport with reason and justice.

Decisions of State tribunals are not binding on Congress for the reason
that State election laws are made Federal laws by the Federal Constitu-
tion.

1Journal, p. 919: Record, p. 3766.
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A recount of ballots having been agreed upon by contestant and
contestee it is the duty of the House to accept the revision in official
returns made by such recount.

Votes sought to be influenced by election officials must be rejected.

Where the soliciting of votes by election officials continued during the
whole day the entire poll should be rejected, but where solicitation is
shown to have applied to a limited number of votes those votes only should
be deducted from the poll.

Irregularities in the conduct of an election unaccompanied by fraud
do not vitiate the returns.

Adjournment of election officials contrary to provision of law before
completion of the count, where untainted with fraud or misconduct does
not warrant rejection of the poll.

On January 30, 1914, Mr. James D. Post, of Ohio, from the Committee on
Elections, No. 1, submitted the report in the Michigan case of Claude C. Carney
v. John M. C. Smith.

The contest in this case was predicated on various irregularities in several pre-
cincts in the district.

In Climax Township of Kalamazoo County, a recount made by agreement
between the parties reduced contestee’s plurality in the district from 127 to 116.
The recount having been made by mutual agreement the committee held:

Your committee makes no question as to the right and duty to accept the revised figures as to
the township of Climax. We do not believe that in the original canvass of the votes in that township
there was any intentional fraud. The evidence shows that the election officials were unanimously of
the opinion that when the original figures were received that they could not be correct; that more votes

had been cast in that precinct than the total as shown by the returns. Besides, contestant and
contestee agree that the correction should be made.

In ward 3, of the city of Charlotte, Eaton County, inspectors of the election
repeatedly went into the booths when voters were preparing their ballots. Section
3642, Michigan Compiled Laws of 1897, paragraph 169 provides:

When an elector shall make oath that he can not read English, or that because of physical dis-
ability he can not mark his ballot, or when such disability shall be made manifest to said inspectors
his ballot shall be marked for him in the presence of the challenger of each political party having a
challenger at such voting place, by an inspector designated by the board for that purpose, which
marking shall be done in one of the booths.

Paragraph 170 of section 3643 further provides:

It shall be unlawful for the board, or any of them, or any person in the polling room or any
compartment therewith connected, to persuade or endeavor to persuade any person to vote for or
against any particular candidate or party ticket.

It developed that the inspectors entered the booths without requiring the oath
specified in the statutes.

The opinion of the Supreme Court in the case of Attorney General v. McQuade
(94 Mich., 439) was cited to show this statute was mandatory, and on this ground

1Second session Sixty-third Congress, House report No. 202; Record, p. 2586.
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it was urged that the entire poll of ward 3 of the city of Charlotte should be thrown
out.
The committee, decided:

We must concede under the case cited, the law in this respect being mandatory, that the votes
sought to be influenced by the election inspectors must be cast out. In the McQuade case the court
cites with approval the following excerpt from Payne on Elections, section 499, and McCreary on Elec-
tions, sections 190 and 192:

“When fraud on the part of the officers of the election is established, the poll will not be rejected,
unless it shall prove to be impossible to purge it of fraud. When the result at a poll, as shown by the
returns, is false and fraudulent, and it is impossible to ascertain the actual vote from the other evi-
dence in the case, the vote of such poll must be wholly rejected.”

This rule is certainly founded in good sense and is sustained by the overwhelming weight of the
authorities.

In the American and English Encyclopedia of Law, page 353, the rule is thus bid down:

“Fraud does not invalidate the legal votes cast, but by destroying the presumption of the correct-
ness of the returns it makes it necessary that any person who claims any benefit from the votes shall
prove them; and where no proof is offered and the frauds are of such a character that the correct vote
can not be determined, the return of the precinct will be rejected.”

The total vote cast in this precinct was 363. The record shows the mistake complained of did not
apply to more than 8 votes. Should 355 voters be disfranchised, the integrity of whose ballots can not
be and is not questioned? To segregate the tainted votes in this ward would be in harmony with the
great weight of the authorities, and give full force and effect to the mandatory provisions of the
Michigan laws relative to the marking of the ballots, but we do not believe that more than 8 votes
should be deducted from the poll in this precinct. We believe such a conclusion is in exact accord with
the intent and spirit in the decisions laid down in the case of the Attorney General v. Furgason (91
Mich., 438) and Attorney General v. May (99 Mich., 545).

If the records show that the soliciting of votes in this precinct was open and continued during the
whole day, the opposite conclusion should be reached; but we have searched the record in vain to find
that these two election inspectors solicited any of the voters except those who called for instructions.
In neither of the three cases cited, and upon which the contestant relied, did the Supreme Court of
Michigan hold that the entire poll should be vitiated

In Sunfield Township of Eaton County the board adjourned before completion
of the count, leaving the ballots and books in the voting place. Subsequently on
the same night they reassembled upon advice of the prosecuting attorney and
continued the counting. It was not claimed or shown that there was any disturbance
of the ballots or modification of figures during the adjournment, and the committee
held:

I do not believe that any one would contend for a single moment that the poll of this precinct
should be thrown out simply on account of this unwarranted adjournment. To disfranchise the 345 elec-
tors who voted in this township at that election upon this mere irregularity would certainly be a most
dangerous precedent.

Upon the question of a recess taken by the officers, we cite Payne on Elections, section 463:

“A recess of an hour taken by the officers at noon for dinner without fraudulent or wrongful pur-
pose or result will not warrant the rejection of the poll of the precinct.”

It is decided even in Michigan, in the case of The People v. Avery (102 Mich., 572), that electors
are not to be deprived of the result of their vote at an election by mere mistakes of their officers when
it does not appear to have changed the result.

A further complaint was that in this township the board without authority of
law appointed one Albert Sayer to deliver ballots to the voters. Section 3640 of the
Michigan Compiled Laws of 1897 provides:
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No ballot shall be distributed by any person other than one of the inspectors of the election, nor
in any place within the railing of the voting room, to show electors how to vote, and no ballot which
has not the initials of a member of the board of election, written by such member on the back thereof,
shall be placed in the ballot box.

On the strength of this statute the contestant claimed that the entire vote of
this precinct should be thrown out, and cited in support of that contention a decision
of the Supreme Court of Michigan in the case of McCall v. Kirby (120 Mich., 592).

However, as nothing of a dishonest nature was claimed or shown to have been
done by Sayer, the committee decided:

We do not believe that a committee of this House, looking for the truth to determine who in fact
was elected by the voters, should, on account of this irregularity, disfranchise the electors of this town-
ship. No question is made but that the ballots cast in this precinct were cast by legal voters and in
good faith. Nor is it claimed that the contestee received a single vote more than was intended to be
cast for him, or that the contestant lost a single vote. We do not believe that the facts warrant the
rejection of the entire poll of this township, nor does the law as practiced in almost every jurisdiction
warrant such a result. McCreary on Elections, section 488, says:

“The power to reject an entire poll is certainly a dangerous power, and, though it belongs to what-
ever tribunal has jurisdiction to pass upon the merits of a contested-election case, it should be exercised
only in an extreme case; that is to say, where it is impossible to ascertain with reasonable certainty
the true vote.”

Paine on Elections, section 497, says:

“Ignorance, inadvertence, mistake, or even intentional wrong on the part of the local officers should
not be permitted to disfranchise a district.”

Section 498 says:

“The rules prescribed by the law for conducting an election are designed chiefly to afford an oppor-
tunity for the free and fair exercise of the elective franchise, to prevent illegal votes, and to ascertain
with certainty the result.

“The departure from the mode prescribed will not vitiate an election, if the irregularity does not
deprive any legal voter of his vote, or admit an illegal vote, or cast uncertainty on the result and has
not been occasioned by the agency of a party seeking to derive a benefit from them.

“Power to throw out the vote of an entire precinct should be exercised only under circumstances
which demonstrate beyond a reasonable doubt that there has been such a disregard of law or such
fraud that it is impossible to determine what votes were lawful or unlawful, or to arrive at any result
whatever, or whether a great body of voters have been prevented from exercising their rights by
violence or intimidation. (Case of Daley v. Petroff, 10 Philadelphia Rep., 389.)

“There is nothing which will justify the striking out of an entire division but an inability to deci-
pher the returns or a showing that not a single legal vote was polled or that no election was legally
held. (In Chadwick v. Melvin, Bright’s Election cases, 489.)

“Nothing short of an impossibility of ascertaining for whom the majority of votes were given ought
to vacate an election, especially if by such decision the people must, on account of their distant and
dispersed situation, necessarily go unrepresented for a long period of time. (McCreary on Elections,
489.)

“If there has been a fair vote and an honest count, the election is not to be declared void because
the force conducting it were not duly chosen or sworn or qualified.”

In the second ward of the city of Charlotte, Eaton County, it was charged that
one John C. Nichols, who was at the time a candidate for circuit court commissioner
was asked to assist during the illness of one of the election inspectors, and deposited
some ballots in the box.

Section 3612 of the Michigan Compiled Laws of 1897 provides that no person
shall act as inspector who is a candidate for office at such election. The contestant
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claimed that under the decision of the Supreme Court of Michigan, passing upon
a similar case, the entire vote of this ward should be rejected.
The committee, however, say:

It is contended by the contestant that the Supreme Court of Michigan upon the points involved
ought to be followed by Congress, and that it is against the settled doctrine of both Congress and the
Federal judiciary to disregard the decisions of State tribunal in construing their own laws. The position
can not be successfully maintained. Where a line of decisions have been made by the judiciary of a
State and those decisions have become a rule of property, the Federal judiciary will follow them; but
the rule is different as to all other cases. In the ease of the Township of Pine Grove v. Talcott (19
Wall., 666), the Supreme Court of the United States in passing upon the validity of a Michigan statute
says:

“It is insisted that the invalidity of the statute has been determined by two judgments of the
Supreme Court of Michigan and that we are bound to follow these adjudications.

“With all due respect to the eminent tribunal by which these judgments were pronounced, we must
be permitted to say that they axe not satisfactory to our minds. The question before us belongs to the
domain of general jurisprudence. In this class of cases this court is not bound by the judgment of the
courts of States where the cases arise; it must hear and determine for itself. It must be conceded that
in matters not local in their nature the Supreme Court of the United States has uniformly held that
the decisions of the State courts were not binding upon it. (Swift v. Tyson, 16 Pet., 1-18.)”

A cogent reason why Congress should not be bound by decisions of State tribunals with regard
to election laws, unless such decisions are founded upon sound principles and comport with reason and
justice, is that every State election law is made a Federal law by the Constitution of the United States,
where Congress has failed to enact laws on that subject. To say that Congress shall be bound
absolutely by the adjudication of the State courts on the subject of the election of its own Members,
is inimical to the soundest principles of national unity. If a State legislature should pass a law
unreasonable and unjust in its terms, and the State courts should uphold such unreasonable and
unjust law, should Congress be bound by such law or adjudication? To say that it should would be
subversive of the constitutional provision that each House shall be the judge of the election, qualifica-
tions, and returns of its own Members.

The House in deciding upon a Federal election case acts in the capacity of a court, and it should
not be bound by decisions of the State courts unless the reasons given by them are not only convincing
but sound. There was cast in the second ward, city of Charlotte, county of Eaton, 300 votes for the
office of Representative in Congress. By a fair preponderance of the evidence it is shown that John
C. Nichols did not handle more than 7 ballots; no question was made as to the honesty and bona fides
of the voters who cast the 300 ballots for Representative in Congress. So far as the evidence discloses,
every ballot was cast by a qualified elector. To cast out this entire poll and disfranchise 300 electors,
every one of whom intended to and did honestly vote for some one of the candidates for Congress, does
not, in our opinion, comport with the precedents firmly established by this House. In the absence of
any proof of misconduct or fraud on the part of the election inspectors, or on the part of John C.
Nichols, to nullify the poll of this ward, would not be in keeping with the precedents of the House.
We believe that the entire poll should be counted as cast and canvassed in accordance with the canvass
made by the supervisors of elections. The very most that your committee believes that the contestant
can claim is that the 7 ballots alone might be purged from the poll. To go beyond this, in our opinion,
would be to do violence to the expressed will of the public.

92. The case of Carney v. Smith, continued.

Mistakes of election officials, neither operating to change the result
nor accompanied by fraud, do not warrant rejection of the poll.

Error of election officer in removing initials properly affixed as
required by law does not invalidate ballot.
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Opening of the ballot box in violation of law and swearing in of
unauthorized clerks held, in the absence of fraud, not to vitiate the vote.

Illegal votes should be deducted from the total vote in proportion to
the entire vote returned for each candidate.

In Carmel Township, of Eaton County, it is alleged that as the voting proceeded
the ballot became full and the election officers thereupon unlocked the box and
poured the ballots out upon a table. They reclosed the box and continued to receive
ballots and deposit them in the box. Also that two outsiders were called in and
sworn as extra clerks. That these two clerks sorted the ballots which had been
poured out on the table, placing the straight Democratic votes in one pile, the
straight Republican votes in another pile, and the split votes in a third pile.

Section 3618 of the Michigan Compiled Laws of 1897 provides:

That the box shall not be opened during the election except as provided by law in case of adjourn-
ments.

In view of this provision the contestant contends, first, that the opening of the
box before the closing of the polls vitiated the entire poll; second, that the tally
by two persons not members of the board violated the secrecy and integrity of the
ballot of the voter and therefore vitiated the entire poll.

The committee decide as to the first proposition:

As to the first proposition: It was very unfortunate that the election inspectors did not procure
another box in which to deposit the ballots after the ballot box furnished them by the proper authori-
ties had become filled, yet there is no law of Michigan providing for the use of a second ballot box.
The contingency seems to have been wholly overlooked by the State legislature. Had they adopted this
course and procured another box no doubt complaint would have been made that this would vitiate
the entire poll, because there was no law permitting the use of a second ballot box. The judges of the
election were confronted by a condition; they were compelled to adopt some means for the conduct of
the election during the remainder of the afternoon, and while some other method might have been less
objectionable as the one adopted, yet in the absence of any showing of fraud we do not believe that
the whole poll should be cast out for the fact that the ballot box was opened and emptied of its contents
before the time prescribed by law.

As to the second proposition:

As to the second proposition. The two clerks did not leave the voting place until after 5 o’clock;
the ballots were separated, the straight tickets and split tickets being placed in separate piles. There
was no evidence to show that any voter had access to any of the ballots. The only information that
voters might receive in passing by the table would be the announcement of a name by an inspector.
It is not shown that any voter saw either of the tally sheets kept by the clerks. While this was an
irregularity that should not be encouraged, your committee does not believe that it destroys the secrecy
or integrity of the ballot.

In Windsor Township of Eaton County, it was discovered that the ballots were
not initialed by the election officials.
Section 3640 of the Michigan Compiled Laws of 1897 provides:

No ballot shall be distributed by any person other than one of the inspectors of election, nor in
any place except within the railing of the voting room, to electors about to vote, and no ballot which
has not the initials of a member of the board of election written by such member on the back thereof
shall be placed in the ballot box.
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On this point the report cites the opinion of the Supreme Court of the State
of Michigan in the case of The People v. Avery (102 Mich. 572):

We have frequently held that the electors are not to be deprived of their votes by mere mistakes
of their election officers when such mistakes do not indicate that the result has been changed thereby,
and many things may occur that can be treated as irregularities.

The report continues:

It must be borne in mind that the acts complained of was the mistake on the part of the supervisor
in initializing the ballots and no act on the part of the electors.

In Loranger v. Navarre (102 Mich., 259) we find this language:

“The voter finding the ticket upon the official ballot is not required to determine its regularity at
his peril. This might involve a necessary knowledge of facts difficult to ascertain. He may safely rely
upon the action of the officers of the law, whom he has a right to suppose have done their duty.”

In The People v. Avery (102 Mich., 572) this principle is laid down:

“The electors are not to be deprived of the result of their votes at an election by the mistake of
election officers when it does not appear to have changed the result.”

The committee, therefore, deduce that acts done by the elector are mandatory,
while those by the inspector are directory, and quote supporting citations from
McCreary on Elections, from Paine on Elections, and the decision of the Michigan
court in the case of People v. Rinehaxt, and conclude:

The committee having under consideration the questions involved make these observations: The
voter is not to be deprived of his right and the citizens are not to lose the result of an election fairly
held because of some important omission of form or of the neglect or carelessness or ignorance on the
part of some election officers or the failure to carry out some important direction of the law.

In the case of Cox v. Straight, volume 2 Hinds’ Precedents, 142, the House unanimously held that
irregularities unaccompanied by fraud did not vitiate the returns. Now, let us apply these salutary
rules to the case in hand. The proper inspector initialed the ballots above instead of below the per-
forated line. The ballot was given to the voter, who marked the same, returned it to the proper
inspector, who, on receiving the ballot, would determine that the ballot was initialed by the proper
inspector. By this procedure no spurious ballot could have been placed in the ballot box and no fraud
could have occurred. The record does not disclose that either the electors or the inspectors knew any
mistake had been made in the initialing of the ballots. The ballots were voted and counted without
their validity being questioned. There is nothing to indicate that the inspector who marked them, or
the elector who voted them, discovered they were not properly marked or that there was any wrong
intended by anyone in connection with the transaction, nor could it be told for whom any individual
elector voted. Under such a state of facts, should the electors voting these tickets be disfranchised?
How could such a transaction destroy the integrity or secrecy of the ballot? Your committee feels
impelled to follow the reasoning of a long line of decisions of the Supreme Court of Michigan, and the
conclusion reached in the Homing ease, than to adopt the more recent rule enunciated in the Rinehart
case, and in so doing hold that there was nothing shown by the contestant to vitiate the poll in this
township.

In the second precinct, second ward of Battle Creek, Calhoun County, the elec-
tion officials in making up the statement sheets showing the results of the election
omitted to credit the candidates with the number of straight votes each candidate
had received, and gave the candidates from governor down credit only for the
number of votes each had received upon the split tickets. The result showed that
contestant had received 23 votes and the contestee 31 votes. The error being discov-
ered, the board of county canvassers caused the ballot box to be brought before
them on November 13, aud corrected the returns, adding to the 31 votes already
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recorded for Smith 66 straight votes, making a total of 97; and to the 23 already
recorded for Carney, 38 votes, making a total of 61.

The contestant complains that the action of the county board of canvassers and
supervisors of the election, in changing the final returns, was in violation of the
provisions of the law; that the board of county canvassers were obliged to canvass
the vote according to the returns made by the inspectors on the night of the election;
and that the board of election inspectors had no authority to reconvene and correct
the returns. By the express terms of section 3665, Michigan Compiled Laws, 1897,
the board of county canvassers are given, if they find a mistake has been made,
power to correct the returns. The committee accordingly find:

It might well be said that the mistake that was made in this ward, being apparent from the face
of the papers, from the fact that the presidential electors had received a vote largely in excess of the
candidates from the governor down, was merely clerical, and that the board, from the evidence before
them, had a perfect right to correct the returns, but in order to reach a proper conclusion it is not
necessary for us to so hold.

The decision in the case of Roemer v. Canvassers (90 Mich., 27) was made on the 22d day of
January, 1892. Subsequently the legislature of the State enacted paragraph 239 of the Compiled Laws
of Michigan, 1897, expressly granting to the board of county canvassers the right to call before them
the proper witnesses and correct any mistake that was manifest upon the face of the returns.

The statute above quoted gives to the board of county canvassers and the board of election inspec-
tors absolute authority and power to do precisely what they did in this case. It was not shown, and
in fact not even claimed, that John M. C. Smith was not credited with every vote that he received
in this ward or that the contestant, Claude S. Carney, was not credited with every vote that he
received. To vitiate this entire poll on account of the things complained of by the contestant, when such
acts were expressly authorized by the statutes of Michigan, and, in the face of the fact that no fraud
actually or constructively existed, would be repugnant to our ideas of right and justice.

In conclusion the committee summarizes:

It is well settled by the precedents of the House that illegal votes in any poll should be taken from
the total vote of the poll proportionately according to the entire vote returned for each candidate. The
record does not disclose the votes that were cast for each of the congressional candidates in the pre-
cincts where we have found illegal votes, and for that reason and the further reason that it does not
affect the result, we have apportioned these illegal votes between the contestant and the contestee in
proportion to the votes that each received in the several precincts.

Deducting Mr. Smith’s loss from Mr. Carney’s loss makes a gain of 7 votes for Mr. Smith, which
added to Smith’s plurality, conceded to be 116 votes upon the face of the returns after making the
correction for the township of Climax, county of Kalamazoo, would give Mr. Smith a majority of 123
votes.

Your committee, therefore, offers for adoption the following resolutions:

“Resolved, That Claude S. Carney was not elected as a Representative to the Sixty-third Congress
from the third congressional district of Michigan; and

“Resolved, That John M. C. Smith was duly elected as a Representative from the third congres-
sional district of Michigan to the Sixty-third Congress, and is entitled to retain the seat which he now
occupies in this House.”

On February 6, 1914, the resolutions recommended by the committee were
unanimously agreed to without debate or division.

1Journal, p. 195, Record, p. 3050; Moores’ Digest, p. 73.
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93. The Michigan election case of MacDonald v. Young in the Sixty-
third Congress.

Irregularity of nomination does not prejudice claimant’s case in the
House. It is sufficient if the candidate’s name was duly certified as
required by law and printed on the ballot at the November election.

Irregularity in the manner of nomination should be tested in the courts
and under the laws of the State and is not considered by the House.

The House is not bound to take cognizance of the manner of nomina-
tion, unless fraudulent methods appear to have thwarted the will of the
electorate.

On August 22, 1913,1 Mr. James D. Post, of Ohio, from the Committee on Elec-
tions No. 1, submitted the report in the Michigan case of William. J. MacDonald
v. H. Olin Young.

The report embodies a sufficient statement of the facts in the case:

The case arises out of the election held on the 5th day of November, 1912, for the election of presi-
dential electors and public officers, including a Representative to Congress from the twelfth district of
the State of Michigan.

This district is composed of counties and occupies what is generally known as the Upper Peninsula
of the State.

At the election there were four candidates, the contestant, William J. MacDonald, being the can-
didate upon the National Progressive ticket, and the contestee, Hon. H. Olin Young, was the candidate
of the Republican Party for the office of Representative in Congress. In 14 of the counties Mr. Mac-
Donald received 17,975 votes. In one of the counties, Ontonagon, his name appeared upon the ballot
as Sheldon William J. MacDonald, and under such designation, he received 458 votes, making a total
in the 15 counties of 18,433. Mr. Young received 18,190. The State board of canvassers, composed of
the secretary of state, treasurer of state, and commissioner of the land office, canvassed the returns
of the district, allowing the contestant 17,975 in the 14 counties and canvassed the vote for Ontonagon
County under the name of Sheldon William J. McDonald, thus giving to the contestee upon the face
of the returns a plurality of 215 votes, and on the 10th day of December, 1912, issued to him his certifi-
cate of election. When the Congress convened in extraordinary session at the beginning of the Sixty-
third Congress Mr. Young appeared at the bar of the House, took the oath of office, and served as
a Member until the 10th day of May, 1913, when he resigned his seat.

It was generally understood in the district that the contestant had been elected until the 10th day
of December, when the State board of canvassers issued the certificate of election to Mr. Young.

When Congress convened in extraordinary session at the beginning of the Sixty-
third Congress, Mr. William H. Hinebaugh, of Illinois, objected to the swearing in
of Mr. Young and offered a resolution2 providing for the appointment by the
Speaker of a select committee to investigate and report upon his right to a seat
in the House. A substitute offered by Mr. John J. Fitzgerald, of New York, directing
the administration of the oath forthwith was agreed to and Mr. Young was sworn
in.

On May 10, 1913,3 on motion of Mr. James R. Mann, of Illinois, by unanimous
consent, Mr. Young was granted an hour in which to discuss the case, and at the

1First session Sixty-third Congress; House Report No. 60; Record, p. 2640.
2Journal, p. 249; Record, p. 65.
3 Record, p. 1479.
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conclusion of his speech announced that he had forwarded to the governor his res-
ignation! as a Member of the House.

The contestee both in his answer and in debate in the House admitted the facts
as set forth in the contestant’s notice of contest, but charged irregularity in the
nomination of the contestant through noncompliance with the primary laws of the
State of Michigan, and submitted that votes cast for Sheldon William J. MacDonald
could not be canvassed or counted for the contestant, as no evidence was admissible
under the election laws of the State of Michigan to determine the intention of the
voter.

Following the contestee’s resignation the committee took evidence and heard
arguments.

On the question of irregularity of nomination the committee found:

Whether the nomination of Rogers was regular and in conformity with the primary act, or whether
the congressional committee was regularly formed, we do not deem fatal to contestant’s claim to a seat.
It is sufficient to say that the contestant’s name was duly certified as required by the general laws
of the State of Michigan to the election boards of the several counties, and by them printed upon the
official ballot for the use of the voters at the November election. This certification took place as early
as the 11th day of October, and the certificate was made a matter of public record in each county in
the district. No objections were made in any county in the district by Mr. Young, any elector of the
district, any officer of any political party, or by any of the election officials to the manner in which
Mr. Rogers, or Mr. MacDonald had been nominated, until four days prior to the 5th day of November,
the date of the general election. The contestee, who was more vitally interested than any other person,
by telegram to all of the boards of election commissioners in the district requested that Mr. Mac-
Donald’s name remain upon the ballots as they were printed and in his circular invoked the rule of
the people. His desires in this regard were respected by the election officials in every voting precinct
in the district, with the exception as shown by evidence, in one voting precinct the election officers
pasted blank paper over the name of the contestant, thus depriving him of the Progressive votes in
that precinct.

The primary act provides that any candidate, feeling aggrieved on account of fraud or error by the
board of primary election inspectors, or in the count of the votes cast, or returns made by the board,
may file a petition to correct any error or fraud complained of, and that the board of election inspectors
may correct any fraud practiced, or irregularity in the election. This is a remedial statute and if the
manner of the nomination of Joseph M. Rogers was irregular or fraudulent, its provisions should have
been invoked at the proper time. In addition to this your committee finds that the courts of the State
of Michigan had the inherent right and power if the name of William J. MacDonald was not entitled
to be printed upon the ballots for the use of the voters at the general election, to have corrected such
irregularity, and that recourse should have been had to the courts if complaint was to be made prior
to the existence of the right of suffrage by the electors of the district.

The committee further found:

It is not claimed that the nomination of Rogers, his resignation, and the filling of the vacancy with
the name of the contestant, or with the formation of the congressional committee who selected the
contestant to fill the vacancy caused by Rogers, were fraudulent. It is only contended that it was irreg-
ular and not in strict conformity to the primary act of the State of Michigan. By a long line of unques-
tioned precedents established by the House it is not bound to take cognizance of the manner in which
a candidate for Congress is nominated, unless the methods employed are unfair or fraudulent and have
resulted in thwarting the will of the electorate. Objections made by the contestee to the manner and
form of the nomination of the contestant am highly technical,

1Journal, p. 150; Record, p. 1569.
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and if enforced by the House would result in the disfranchisement of not only the 458 votes cast in
Ontonagon County, but of the 17,975 votes cast in the remainder of the district.

We believe that if the contestee or any elector in the district were dissatisfied with the manner
in which contestant’s name appeared upon the official ballot such dissatisfaction should have been
exemplified prior to the general November election; that it would be exceedingly unfair and inequitable
to wait until after the voters had made their choice between the candidates, and if not then satisfac-
tory, to urge objections. But we believe the nomination of Rogers and the formation of the congressional
committee were regular and legal under the provisions of the primary act

94. The case of MacDonald v. Young, continued.

Enrollment as a member of one party does not preclude election by
another.

In determining an election case the House is not limited to the powers
of a court of law but possesses all the functions of a court of equity.

The House may go behind the ballot to ascertain the intention of the
voter, State statutes to the contrary notwithstanding.

Where clearly demonstrated that voters were misled by typographical
errors in the ballot, the intention of the voter was taken into consideration
by the House.

While not obliged to consider any issue not specifically raised in the
pleadings, the House may do so if the integrity of the election appears
thereby to be conserved.

The House has the undoubted right to refuse to seat a person violating
the corrupt practices act or practicing methods in any other way violative
of law.

Violations of laws merely directory, as failure to comply with technical
requirements within time specified, while subject to extreme penalties,
may be disregarded by the House under extenuating circumstances.

Failure to file with the Clerk of the House before and after election
affidavits required by law held not to justify vacating seat.

Sitting Member having resigned, the House did not regard it necessary
formally to pass upon the question of his election.

Application of the corrupt practices act.

As to election by one party while enrolled with another:

The contention that votes cast for the contestant because at the time of the primary election and
at the time of the general election he was enrolled as a Republican can not be counted for him is wholly
untenable. No evidence whatever was introduced even tending to show that the persons who voted for
him were not qualified electors of the district. So far as the evidence discloses the election was fair
and honest, and the votes cast were by honest electors, and the election was regularly and legally con-
ducted. The claim that he was disqualified from receiving votes upon the National Progressive ticket
when he was enrolled as a Republican imposes a qualification upon a Member of Congress not sanc-
tioned by the Constitution of the United States or by the constitution of the State of Michigan.

Section 5, Article I, of the Federal Constitution provides that the House shall be the judge of the
election returns and qualifications of its own Members.

Section 2, Article I, provides that the electors in each State shall have the qualifications requisite
for electors of the most numerous branch of the State legislature; and that a Member of Congress shall
be 25 years of age, 7 years a citizen of the United States, and an inhabitant of the State in which
he shall be chosen. The constitution of Michigan, article 6, section 1, provides
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that in all elections every male inhabitant of the State a citizen of the United States, 21 years of age,
a resident of the State for 6 months, the township or ward for 20 days, shall be an elector and entitled
to vote.

Section 5, article 5, of the constitution of the State of Michigan provides that the qualifications
of a representative to the State legislature are that he shall be a citizen of the United States and a
qualified elector of the district he represents.

As the contestant at the time of the general November election, 1912, possessed all the qualifica-
tions required by the Constitution of the United States and the constitution of the State of Michigan,
to superadd a new qualification would be to deny to the House the right to be the judge of the qualifica-
tions, election and returns of its Members.

The provisions in the primary act to the effect that votes cast for a person not enrolled as a
member of the party casting such votes are applicable only to the primary election held in accordance
with the terms of its provisions, and if its provisions relate to the general November election it
superadds a qualification to those embraced in the Constitution of the United States. Mr. Justice Story,
in his Commentaries, volume 2, page 101, lays down the doctrine “that the States can exercise no
powers whatsoever which exclusively spring out of the existence of the National Government which the
Constitution does not delegate to them.

“They have just as much right, and no more, to prescribe new qualifications for a Representative
as they have for a President. Each is an officer of the Union, deriving his powers and qualifications
from the Constitution, and neither created by, dependent upon, nor controllable by States.”

If the ballots cast for him at the election were void, it could only be so upon the theory that by
the statutory and adjudged law of the State he was ineligible to receive votes cast by Progressive elec-
tors and ineligible to be a candidate for the office, because enrolled as a Republican. In other words,
it was contended such enrollment disqualified him from receiving votes on Progressive ballots, and for
that reason 18,443 votes of the district should be disfranchised. Such a contention is unsound. If the
laws of the State of Michigan lead to such results, then it is absolutely certain that they superadd
a qualification to a Member of Congress not contemplated by the Federal or State Constitutions.

In this connection the committee define the constitutional powers of the House
in the adjudication of election cases:

“It being conceded that the votes cast for the contestant were cast by honest voters and qualified
electors of the district, and such votes were intended to be cast for the contestant, then the case should
not be decided upon any technicalities arising in the manner or form in which he was nominated. The
House should not confine itself to such narrow limits. It possesses the power of a court, having full
jurisdiction to try the question, Who was elected? and is not limited to the powers of a court of law,
but clearly possesses all the functions of a court of equity, which, in a forum governed by broad equi-
table rules, would justify a verdict in my favor.” The committee unanimously concur with contestee
in these views.

The powers of the House in this respect when in conflict with State laws:

(4) The 458 votes cast for the contestant in Ontonagon County should be counted for him. The evi-
dence is uncontradicted that the word “Sheldon” was placed before his name in that county through
a mistake pure and simple. The recipient of the telegram from the secretary of the National Progres-
sive committee to the clerk of the board of election commissioners misinterpreted the telegraphic char-
acters for the word “spelled” to mean the word “Sheldon,” and in transcribing the name made it
Sheldon William J. McDonald. This fact is conceded by all. Is the House powerless to correct this mis-
take? Notwithstanding the fact that it is the settled law of the State of Michigan that the intention
of the voter can be determined only from the face of the ballot, the House can go behind the ballot
to ascertain the intention of the voter; it may consider the circumstances surrounding the election; it
can determine who were the candidates; whether there were other persons of the same name residing
in the district who were candidates; whether the ballot was printed perfectly or imperfectly; and if
imperfectly, how it came to be so printed.
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Knowing how the word “Sheldon” became prefixed upon the printed ballot before the name of the
contestant, and it being conceded that 458 of such ballots were intended for him, it would be eminently
unjust or unfair not to grant him the benefit of such votes.

The contestee did not raise the issue of the contestant’s failure to comply with
the statutory requirements in the filing of statements of campaign contributions
and expenses, but the subject was strongly stressed by others in debate in the
House and during the hearings before the committee.

Accordingly the committee in their report unanimously agree:

Evidence was taken showing that the contestant failed to file with the Clerk of the House, as pro-
vided by law, prior to the general election held on November 5, 1912, an affidavit setting forth the
source or sources of moneys contributed to his campaign fund, and also failed to file, as provided by
law, an affidavit touching election contributions and expenses within 30 days following the general
election.

No issue was made in the pleadings upon this subject, and the precedents are numerous to the
effect that no issue having been raised upon it the committee is not bound to give the subject consider-
ation. However, your committee feel that in the investigation of a contested-election case where facts
are disclosed that might have a bearing upon the right of a Member to his seat, whether these facts
be advanced by any of the parties to the controversy or not, it is proper for the committee to investigate
the same and to come to some conclusion thereon. Moreover, it is important that the House take full
notice of the compliance with the law looking to the purification of elections. In view of this, your com-
mittee has given full consideration to the question raised.

The correctness of these statements touching the facts has not been questioned. Your committee
finds, however, that on the 21st day of April, 1913, contestant filed an affidavit with the Clerk of the
House showing that he had incurred no election expenses required by law to be reported subsequent
to the filing of his statement before the election on October 26, 1912. Contestant also filed an affidavit
with the Clerk of the House on April 24, 1913, setting forth that during the month of October, 1912,
he received a contribution to his campaign fund in the amount of $300 through George P. Shiras on
behalf of the National Progressive Party.

The House has repeatedly affirmed its right to consider the eligibility of a person presenting him-
self as a Member elect to the House of Representatives from the standpoint of the manner in which
his campaign for election has been conducted under the corrupt practices acts, and the House has the
undoubted right to refuse to seat a person presenting himself for membership for violation of the law.

In this case, however, it does not appear that the failure of contestant to comply with the law was
willful or on account of ulterior purposes. The money contributed was not an unreasonable amount and
was from a source that was legitimate, and the failure of contestant to file an affidavit within 30 days
following the election, as is provided by law, when, as a matter of fact, no expenses had been incurred
subsequent to the affidavit filed on October 26, 1912, can not have been to avoid the disclosure that
such an affidavit might reveal. The delinquency of contestant lies solely in his failure to comply with
the law within the time required.

In view of this the committee feels that while the Congress must retain the principle of reserving
to itself the right to seat, or refuse to seat, a person presenting himself as a Member elect, on account
of his conduct in attaining his election, in this instance the failure to comply with the law, as has been
disclosed, carries with it nothing of opprobium, and your committee can not recommend that contestant
be denied his seat on account of his failure to comply with the technical provisions of the law.

In conclusion the committee recommend:

We can not fail to recognize the frank and honorable manner in which Hon. H. Olin Young has
conducted himself with relation to the pending contest, nor fail to approve his candor in reaching a
conclusion touching the question of his own election which prompted him to tender his resignation to
the House of Representatives on May 10, 1913. In view of this waiver of any rights that contestee may
have had in the contest, the committee does not regard it necessary to present
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for the consideration of the House a separate resolution bearing upon the question of the election of
Mr. Young.

The committee, therefore, offers for adoption the following resolution:

“Resolved, That William J. MacDonald was duly elected a Representative from the twelfth congres-
sional district of Michigan to the Sixty-third Congress and is entitled to a seat therein.”

The report was debated at length on August 26, 1913, when the House unani-
mously agreed to the resolution.

Thereupon Mr. MacDonald appeared and took the oath.

95. The North Carolina election case of Britt v. Weaver in the Sixty-
fifth Congress.

Discussion of the distinction between directory and mandatory elec-
tion laws.

Instance wherein the House overruled the report of the majority of the
elections committee.

Committee resolutions based on the counting of ballots failing to
comply with statutory requirements were rejected by the House.

On February 21, 1919,2 Mr. Walter A. Watson, of Virginia, from the Committee
on Elections No. 3, submitted the report of the majority of the committee in the
North Carolina case of James J. Britt v. Zebulon Weaver.

The majority and minority reports in this case differ sharply as to what is the
real question at issue.

The majority report that the official returns in the case were:

WBAVET ....eeeiiiiieeette ettt ettt e st e et e e s ba e e s abeeessabee s nsaeesnsaeeens 18,023
Bt ettt et 18,014
B 21 L) A RS SP 9

The contestant claims that if properly ascertained they would have been:

BIIEE ettt et e e te e ae e teeeateeeaeean 18,008
WEAVET ...ttt ee et e e e e et e e e e e e e taaaeeeeeeeentaeaeeeeeensrsaraeeees 17,995
MAJOTTEY weevevrieeiiieeeiiteeeee ettt e te e e et e e e etae e sare e e saaae e ennaeennnaeas 13

and that the difference is occasioned by the counting or the failure to count certain
ballots not marked in accordance with directions of the State law. The disposition
of these ballots, the majority contend is the one decisive issue in the case.

The minority do not agree with this statement of the issue. According to the
minority views submitted by Mr. Cassius C. Dowell, of Iowa, the county boards
met in each of the 13 counties of the district November 9, 1916, and the vote was
on that date counted and certified in each county, with the single exception of Bun-
combe County. The returns as certified in the 12 counties other than Buncombe
gave the contestant 13,971 votes and the contestee 13,670. In Buncombe County,
according to the minority views, the original returns gave the contestant 4,037 votes
and the contestee 4,325, aggregating a total return for the district of 18,008 votes
for the contestant and 17,995 votes for the contestee, a majority of 13 voters in
favor of the contestant.

1Journal p. 253; Record, p. 3780; Moores’ Digest, p. 63.
2Third session Sixty-fiftth Congress, House Report No. 1115, Record, p. 3936.
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The minority claim, however, that when the canvassing board of Buncombe
County met on November 9, instead of completing its work as in the other counties
of the district, it adjourned from time to time until November 17, when amended
and supplemental returns were brought in from five precincts in Buncombe County,
which were secured by adding to the official returns from the five precincts certain
ballots not marked in accordance with the directions of the State law. These
unmarked ballots, the minority allege, were originally rejected but later counted
for the purpose of overcoming the 13 majority which had been received by the
contestant in the district. The question at issue, then, as propounded by the
minority is whether or not the evidence in the case is sufficient to overcome the
original returns.

The State law of North Carolina referred to by both majority and minority fol-
lows:

That opposite the name of each candidate on the general ticket to be voted at the general election
shall be a small square, and a vote for any candidate shall be indicated by making a cross mark thus
(X) in such square, and no voter shall vote for more than one candidate for any office; but there shall
also be a large circle opposite the names of each party’s candidates on each ticket and printed instruc-
tions on said ticket that a vote in such large circle will be a vote for each and all of the candidates
for the various offices of the political party the names of whose candidates are opposite said large circle;
and if a voter at the general election indicates by a cross mark in such large circle his purpose to vote
the straight or entire ticket of any particular party, his vote shall be counted for all the candidates
of such party for the offices for which they are candidates, respectively, as indicated on such ticket.

The congressional ballots distributed under the law and used at the election
were in the following form:
For the Democratic Party:

DEMOCRATIC CONGRESSIONAL BALLOT.

(To vote this ticket make a cross mark (X) in the square.)
For Representative in 65th Congress,

Tenth District,

O ZEBULON WEAVER.

For the Republican Party:

REPUBLICAN CONGRESSIONAL BALLOT.

(To vote this ticket make a cross (X) in the square.)
For Representative in 65th Congress,

Tenth District.

O JAMES J. BRITT.

The evidence tends to show that some 90 electors cast their ballots in the elec-
tion without marking a cross in the square opposite the candidate’s name as pro-
vided by the statute. The decision of the case lies in the acceptance or rejection
of these ballots. A majority of them apparently were cast for the sitting Member,
and if they are counted his majority is conclusive; if rejected, the majority is trans-
ferred to the contestant. The acceptance or rejection of the ballots turns upon the
construction of the section of the statute quoted. If mandatory, the failure of the
voter to place a mark in the square would invalidate the ballot; if merely directory,
his failure to follow the statute would not deprive him of his vote.
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The majority thus discuss the distinction between mandatory and directory
election laws:

It is hard to lay down any precise rule of construction so as to determine in every case what provi-
sions of a statute are mandatory and which directory; but it is easy to gather from the legal text
writers and from court decision what the general principle is applicable to the case in hand.

Judge Cooley’s rule:

“Those directions which are not of the essence of the thing to be done, but which are given with
a view merely to the proper, orderly, and prompt conduct of the business, and by a failure to obey
which the rights of those interested will not be prejudiced, are not commonly to be regarded as manda-
tory; and if the act is performed, but not in the time or in the precise mode indicated, it may still
be sufficient, if that which is done accomplishes the substantial purpose of the statute. (Constitutional
limitations, p. 113, and the following cases from State courts; Odiorne v. Rand, 59 N. H., 504; Pond
v. Negus, 3 Mass. 230; Holland v. Osgood, 8 Vt., 275; Colt v. Eves, 12 Conn., 243; People v. Hartwell,
12 Mich., 508; Edmonds v. James, 13 Tax., 52; People v. Tompkins, 64 N. Y., 53; State v. Balti. Comrs.,
29 Md., 516; Fry v. Booth, 19 Ohio, 25; Slayton v. Halings, 7 Ind., 144.)”

And relative to the construction of election laws in particular, the same author says:

“Every ballot should be complete in itself and ought not to require extrinsic evidence to enable the
election officers to determine the voter’s intention. Perfect certainty, however, is not required in these
cases. It is sufficient if an examination leaves no reasonable doubt upon the intention, and technical
accuracy is not required in any case. The cardinal rule is to give effect to the intention of the voter,
wherever it is not left in uncertainty, etc. ¥ * * A great constitutional privilege—the highest under
the Government—is not to be taken away on a mere technicality, but the most liberal intendment
should be made in support of the elector’s action wherever the application of the common-sense rules
which are applied in other cases will enable us to understand and render it effective. (Idem, pp. 914
and 920.)”

McCrary, some time a representative from Iowa and a leading authority on election cases, laid
down this rule:

“The language of the statute construed must be consulted and followed. If the statute expressly
declares any part of an act to be essential to the validity of the election, or that its omission shall
render an election void, all courts whose duty it is to enforce such statutes must so hold, whether the
particular act in question goes to the merits, or affects the result of the election, or not. Such a statute
is imperative, and all considerations touching its policy or impolicy must be addressed to the legisla-
ture. But if, as in most cases, the state simply provides that certain acts or things shall be done, within
a particular time or in a particular manner, and does not declare that their performance is essential
to the validity of the election, then they will be regarded as mandatory if they do, and directory if they
do not, affect the actual merits of the election. * * * The principle is that irregularities which do not
tend to affect the results, are not to defeat the will of the majority; the will of the majority is to be
respected even when irregularly expressed. (McCrary on Elections, pp. 93 and 94; and see to the same
effect, Tucker v. Com. Penn. St. R. 493.)”

“Where the intention of the voter is clear the ballot will not be rejected for faulty marking by the
voter, unless a law undoubtedly mandatory so prescribes,” was the rule formulated by Mr. McCall, of
Massachusetts, in a very able report from the Elections Committee and adopted by the House of Rep-
resentatives in the case of Yost v. Tucker in the Fifty-fourth Congress.

“Where the intention of the voter was not in doubt the House in the case of Moss v. Rhea followed
the rule of the Kentucky court and declined to reject a ballot because not marked strictly within the
square required by the State ballot law.”

In many cases the House has counted ballots rejected by the election officers under an erroneous
construction of the law, and reference may be made particularly to the case of Sessinghaus v. Frost
in the Forty-seventh Congress where this course was pursued.

The Supreme Court of North Carolina in construing the very statute under review said:

“If the matter was properly before us and we had jurisdiction to decide it, we would hold as to
the congressional ticket, which has only one name on it, that all unmarked ballots ought to be
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counted for the respective candidates, because the purpose of the election is to ascertain the will of
the voter, and the marking of the ballot can only serve a useful purpose in ascertaining this will when
there are more names than one upon the ballot. (See Britt v. Board of Canvassers, 172 N. C., p. 797.)”

Applying this construction the majority claim:

Applying the foregoing principles then to the question at issue, we have these facts before us:

The statute nowhere else declares it to be mandatory to mark the ballot in the square, nor pro-
nounces the ballot invalid if not so marked; the marking could serve no purpose in indicating the will
of the elector where only one name appeared, as his intention was manifest upon the face of the ballot
itself; and lastly the marking of the ballot under such circumstances could not, by any stretch of the
imagination, be deemed of the essence of the election or to affect its validity in any way.

For these reasons, therefore, we have no hesitancy in holding that section 32 of the North Carolina
primary law of 1915 was not mandatory; but that its provisions were directory only, and that the
failure of the voter to comply therewith did not invalidate his ballot. All the unmarked ballots properly
cast at the election should have been counted, and it was a mistake of law for the election officers
to have excluded them from their official returns.

The minority oppose this view and contend:

The language of the above provision of the North Carolina statute is clear, concise, and
unequivocal. It is subject to one interpretation, to wit, that a ballot must be marked. It is similar to
the provisions of the election laws of nearly every State in the Union, and its purpose is to guard
against the very thing which happened in this case, that while the ballot is made plain and easy in
order that everyone, regardless of his education, may have an equal opportunity to understand it and
vote according to his desires, yet it requires some affirmative act on the part of the voter to express
his intention. This act was to place a cross mark in the square in front of the name of the candidate
the voter desires to vote for.

The minority of your committee believe that the law of North Carolina, providing for the manner
of voting and the manner of marking the ballot is mandatory, and that the ballot should have been
marked as provided by this statute, in order to become a legal ballot. This is the general rule laid down
by the courts in construing similar statutes. And it is our opinion that the unmarked ballots should
not be counted.

We call attention to a few of the cases bearing upon this question.

“Where the law provides that the voter shall indicate the candidates for whom he desires to vote
by stamping the square immediately preceding their names or in case he desires to vote for all the
candidates of the party, etc.: Held, that this provision is mandatory; the stamping of the square being
the only method prescribed by which the voter can indicate his choice. Parvin v. Wirnberg (Ind.), 30
N. E. 790.)”

From the opinion of the court in this case, on page 791, we quote:

“The doctrine that it is within the power of the legislature to prescribe the manner of holding gen-
eral elections, and to prescribe the mode in which the electors shall express their choice, is too familiar
to call for the citation of authority. In this instance it has declared that the mode by which the elector
shall express his choice shall be by stamping certain designated squares on the ballot. There is nothing
unreasonable in the requirement, and it is simple and easily understood. Furthermore, if he is illiterate
or is in doubt, the law makes ample provision for his aid. If he does not choose to indicate his choice
in the manner prescribed by law, he can not complain if his ballot is not counted. (Kirk v. Rhoads,
46 Cal. 399.) If we hold this statute to be directory only and not mandatory, we are left entirely with-
out any fixed rule by which the officers of election are to be guided in counting the ballots.”

Under a statute similar to the North Carolina statute, it was held that a ballot on which the
names of candidates were written in, but no cross mark made after any of the names, can not be
counted for any candidate. (Riley v. Traynor (Col.), 140 Pac. 469.)

After quoting the statute, the court, on page 470 says:
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There can be no mistaking this language. It requires that in order to designate his choice, the voter
must use a cross mark, as the law requires. In this case, no cross mark was used anywhere with ref-
erence to any of the candidates for the particular office in question, and the ballots ought not to have
been counted.”

Under a similar statute requiring the voter to make a cross designating his choice of candidates,
it has been held that a failure to comply with this requirement invalidates the ballot. (Vallier v. Brakke
(S. Dak.), 64 N. W. 180, at 184.)

“The law has prescribed the manner in which an elector may arrange his ticket, and what act he
may do to designate the candidates for whom he desires to vote. His act must correspond with his
intention, and unless it does the vote can not be counted. The system devised is so simple that a man
of sufficient intelligence to know what a circle is, how to make a cross, and left from right, can find
no difficulty in making up the ticket he desires to vote. He can have no difficulty in expressing his
intention in the manner the law has prescribed. It is not necessary, therefore, to impose upon judges
of election or courts the duty of ascertaining the intention of the voter, except in the manner pointed
out by the statute, namely, by the marks he has placed upon the ballot in the manner prescribed by
law.”

Following this construction of the law, there can be no other conclusion but that Contestant Britt
was elected and is entitled to his seat.

The minority reported resolutions declaring Mr. Weaver not entitled to the seat,
and seating contestant, while the majority reported resolutions declaring the
contestant not elected and confirming the title of the sitting Member.

The case was fully debated in the House on March 1.1

At the conclusion of the debate Mr. Dowell offered as a substitute for the resolu-
tion reported by the majority the resolutions recommended in the minority views.
The substitute was agreed to, yeas 182, nays 177, but the usual motion to reconsider
offered by Mr. Dowell was carried by a vote of 180 yeas to 177 nays. The question
recurring on the substitute it was the second time agreed to, yeas 185, nays 183.
The original resolutions as amended by the substitute were then agreed to, yeas
185, nays 182.

Thereupon Mr. Britt appeared and took the oath.

96. The Massachusetts election case of Tague v. Fitzgerald in the Sixty-
sixth Congress.

The affixing of a sticker bearing a candidate’s name was held to suffi-
ciently indicate the intent of the voter and the House declined to reject
ballots so prepared because not marked with a cross thereafter as required
by the State ballot law.

Discussion as to domicile of voters.

The House declined to count the vote of precincts wherein by fraudu-
lent registration many disqualified persons had been put on the voting
lists.

The returned Member being unseated by the rejection of fraudulent
ballots, the House seated the contestant.

On October 13, 1919,2 Mr. Louis B. Goodall, of Maine, from the Committee
on Elections No. 2, submitted the report of the majority of the committee in the
Massachusetts case of Peter F. Tague v. John F. Fitzgerald.

1Journal, p. 272; Record, p. 4777.
2 First session Sixty-sixth Congress; House Report No. 375; Record, p. 6828.
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The facts in the case are sufficiently embodied in the following excerpt from
the majority report:

Contestant and contestee were candidates for the Democratic nomination for Member of Congress
in the primaries in the September preceding the election. Contestee, on the face of the returns, was
declared to have received the nomination, whereupon contestant instituted proceedings to have this
result reversed, first before the board of election commissioners of the city of Boston and subsequently
before the ballot-law commission of the State of Massachusetts. The validity of contestee’s nomination
was eventually upheld, but the decision was rendered a few days before election day, too late for
contestant to file an independent petition whereby his name could be printed upon the ballots to be
used in the general election. The method of voting in Massachusetts is by the voter making a cross
after the name of the candidate of his choice where it appears on the ballot. Where the name of the
voter’s choice is not printed on the ballot, he is permitted to write the name thereon or affix thereto
a sticker bearing the name of his choice and then marking a cross after the name thus written or
affixed. All votes cast for contestant in the election necessarily were of this character. On the face of
the returns contestee was declared elected by a plurality of 238 votes in a total number of 15,293 votes
cast for Member of Congress in the entire congressional district.

An incidental question related to the validity of ballots to which stickers had
been affixed, but which the voters had failed to mark with a cross, as required
by the common law and the statutes of the State of Massachusetts. All members
of the committee agreed that the intent of the voter was sufficiently indicated in
the application of the sticker, notwithstanding the act of voting had not been com-
pleted by the making of a cross thereafter, and all ballots so prepared were counted
for the candidate whose name appeared on the sticker.

Various charges of fraud and irregularities were made by the contestant which
the committee did not consider necessary to discuss, but the principal question at
issue concerned the allegation of colonization and illegal registration in the fourth,
eighth, and ninth precincts of the fifth ward of the city of Boston.

The laws of the State of Massachusetts did not provide for an annual personal
registration of voters. Names appearing on the registry list were carried subject
to the check of a canvass made by police officers on the 1st day of April of each
year. Information not under oath furnished the police on this occasion by a member
of a household or by an employee of a hotel or lodging house was sufficient to retain
a name on the registry list.

From the evidence it appeared that lists were sometimes supplied to the police
by clerks of such hotels or lodging houses bearing names of persons as being domi-
ciled there, who, in fact, were not such residents and of whom, subsequently, no
trace could be found. After an investigation the majority of the committee reported
that fully one-third of the total number of votes cast in the three precincts at this
election were fraudulent.

The majority cite the rule established by the House in similar cases to the effect
that where precincts or districts are so tainted with fraud and irregularity that
a true count of the votes honestly cast is impossible, such precincts or districts must
be rejected and the parties to the contest may prove aliunde and receive the benefit
of the votes honestly cast for them.

In conformity with this rule the majority find:
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Rejecting these three precincts, your committee finds that the contestant, Peter F. Tague, on the
face of the returns, without considering the changes made by the committee in its recount of the bal-
lots, received a plurality of 316 votes over the contestee, John F. Fitzgerald. Giving effect to the revi-
sion of the count of ballots, your committee finds that contestant had a plurality of 525.

For the reasons assigned, your committee recommends to the House the adoption of the following
resolutions:

1. That John F. Fitzgerald was not elected a Member of the House of Representatives from the
tenth congressional district of the State of Massachusetts in this Congress and is not entitled to retain
a seat herein.

2. That Peter F. Tague was duly elected a Member of the House of Representatives from the tenth
congressional district of the State of Massachusetts in this Congress and is entitled to a seat herein.

This conclusion is combatted vigorously in both minority views submitted in
the case.

Minority views, signed by Messrs. James W. Overstreet, of Georgia, and John
B. Johnston, of New York, submit:

The action of the committee is indefensible for the reason that hundreds of honest voters are
disfranchised on insufficient evidence of illegal registration, whereas if only a few cases were proven
conclusively the same result could be obtained.

The contestant in his brief practically admitted that he had not proved his allegation of illegal reg-
istration. He claims, however, that because his unsubstantiated allegations were not answered by the
persons involved he is excused from proving them. This position is unsound for the reasons:

First. The burden of proof is on the contestant.

Second. There is a presumption that the certified voting lists are correct and in compliance with
the law.

Contestant attacks the right of many persons to vote where listed and registered in this district,
claiming that they have no legal domicile there.

Every man must have a domicile. It is undisputed that he has a right to choose his domicile. In
the case of men having several homes, they have the right to choose any one of them as their domicile.
In the case of men moving from place to place, it is clearly their right to choose their domicile, and
the question of domicile is a question of intent.

Ward 5 comprises nearly the entire business section of Boston, with its great hotels, docks, and
wharves, great banks and warehouses, the two great railroad terminals of Boston, the statehouse, post
office, customhouse, city hall, and the county courts. It has a highly diversified population in which
are represented all of the European countries, as well as the native Yankee. There are many small
hotels and lodging houses. There are a great many places where men only live for a short while, and
move from place to place. There are many unfortunate men who are compelled by force of cir-
cumstances to live in these cheap places, but who have the right to a domicile and the right to vote.
These men can not be disfranchised because they happen to live in a different house or on a different
street at election time than they did at the time they were listed by the police.

In Boston, men, in order to vote at election, must be listed where they reside the first week of
April. If they are so listed they have the right to vote from such residence if qualified and later reg-
istered. (See see. 14, chap. 835, acts of 1914.)

All of the witnesses stated that they were listed and registered in ward 5 where they lived and
nowhere else. Now, if these men live there intending that it shall be their domicile, they cannot be
listed elsewhere, and without listing they would not be entitled to vote elsewhere, and would therefore
be disfranchised.

Here is the law on this matter:

“SEC. 69. In Boston there shall be a listing board composed of the police commissioner of said city
and one member of the board of election commissioners.
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“SEC. 70. The listing board shall, within the first seven week days of April in each year, by itself
or by police officers subject to the jurisdiction of the police commissioner, visit every building in said
city, and after diligent inquiry make true lists, arranged by streets, wards, and voting precincts, and
containing as nearly as the board can ascertain, the name, age, occupation, and residence on the first
day of April in the current year, and the residence on the first day of April in the preceding year, of
every male person twenty years of age or upwards, who is not a pauper in a public institution, residing
in said city. Said board shall designate in such lists all buildings used as residences by such male per-
sons in their order on the street where they are located, by giving the number or other definite descrip-
tion of every such building so that it can be readily identified, and shall place opposite the number
or other description of every such building the name, age, and occupation of every such male person
residing therein on the first day of April in the current year, and his residence on the first day of April
in the preceding year.

“The board shall place in the lists made by it, opposite the name of every such male person or
woman voter, the name of the inmate, owner or occupant of the building, or the name and residence
of any other person, who gives the information relating to such male person or woman voter.”

(Chap. 835. Listing and Registration of Voters in Boston.)

As shown above in the statute the name of the informant must be given to the police, so that this
evidence was available to show whether or not these men were bona fide residents.

After quoting authorities in support of this position, the minority continue:

In order to decide that there was illegal registration so as to invalidate any of the contestee’s votes,
it must be shown either that the men charged were acting in conjunction with the contestee or his
friends in fraudulent registration or that the informant or landlord were doing the same. This was not
shown in any case.

In conclusion the views submitted the following for the action of the House
in lieu of the resolutions offered by the majority of the committee:

In conclusion, we submit that the whole case of the contestant rests on allegations and assertions
with no substantial proof and that the misstatements made by him in connection with the ballots justi-
fies us in rejecting his uncorroborated testimony about illegal registration.

We therefore submit for the action of the House the following resolution in lieu of the resolution
offered by the majority of the committee:

Resolved, That John F. Fitzgerald was duly elected a Member of the House of Representatives from
the tenth congressional district of the State of Massachusetts in this Congress, and is entitled to a
seat therein.

Mr. Robert Luce, of Massachusetts, in separate views submitted, concurs in
opposition to the proposal of the majority to reject the poll of the three precincts,
and gives an historical résumé of the action of the House in similar cases:

The question rose in the second contested election case coming before the House. It was in the
Second Congress that Gen. James Jackson contested the seat of Gen. Anthony Wayne because of gross
frauds in a Georgia district. The House did not hesitate to vote unanimously to unseat Wayne, but
when Jackson urged that the seat should be given to him by rejecting the returns of certain counties,
the House refused. To be sure it was by a tie vote, the Speaker deciding, and it seems to have been
feared that if new evidence were admitted, it might put the House in an awkward position by showing
Wayne to have been elected, so that the precedent is not clear, but at any rate the proposal to reject
certain polls did not prevail.

In the next Congress, in the case of Van Rensselaer v. Van Allen, the committee reported that
according to the law of the State of New York the fact that more votes were cast for the petitioner
in a town than were returned for him could not, if proved, suffice to set aside the vote of the town,
and the decision was in favor of the setting Member.

In the case of McFarland v. Culpepper, in 1807, irregularities were proved in three out of five coun-
ties, and if the returns from these were thrown out the seat would go to the contestant.
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Culpepper alleged that if he had time he could prove irregularities in the other two. The report is
directly in point here:

“The committee are of opinion that, even presuming the vote in Moore and Cumberland to have
been legally taken, it would be improper to deprive the other three counties of a representation for
the fault of their election officers, etc., therefore think it most proper to give the citizens of that district
an opportunity to have another election.”

So the seat was vacated.

Ten years later, in the case of Easton v. Scott, the committee by throwing out the poll of one town-
ship, where 24 votes were east, would have given the seat to Easton, but the House recommitted the
report with instructions to the committee to take evidence. At this the committee balked, partly
because of the remoteness of the district, which was in the Territory of Missouri, and the expense of
collecting testimony. In the end a motion to discharge the committee was amended by a substitute
vacating the seat.

Although there were two or three cases where a committee showed itself not averse to rejecting
the entire vote of certain precincts, towns, or counties, yet for nearly 70 years after Congress first sat
in no instance was the result of an election changed by such a rejection.

Partisanship inflicted the pernicious doctrine on Congress. That may not have been the case with
the first instance, where the result was changed by throwing out a precinct, Otero v. Gallegos, Thirty-
fourth Congress (1856), but this was a Territory of New Mexico case of relatively slight consequence.
With Howard v. Cooper in the Thirty-seventh Congress (1860), a political use of the expedient clearly
began. Brightly characterizes this case as notoriously partisan and entitled to little credit, yet it was
to serve as a precedent supposed to justify many questionable findings. At the same session Blair v.
Barrett was decided by throwing out three precincts; in 1864, in Knox v. Blair, the committee rejected
a precinct; and in Washburn v. Voorhees, in 1866, the committee rejected two precincts.

The device lent itself peculiarly to partisan needs and by this time contested-election cases had
become political questions. During a long period after the Civil War the chief reliance of the partisan
was the throwing out of entire polls. In one instance the whole city of Charleston was disfranchised;
in another the whole city of Norfolk. Now that the fires of partisanship have somewhat died down,
it may be admitted that the application of the principle had much to do with determining the Hayes-
Tilden contest.

Possibly in many of these instances a just result was reached, even though by dubious means. Yet
it is the age-long experience of mankind that it is better to keep within the lines of ordered justice
than to disregard its canons for temporary ends.

Mr. Luce then submits that when an election is tainted with fraud the proper
remedy is a new election, and urges that the seat be declared vacant.

In the course of the debate on the case in the House on October 23,1 Mr.
Goodall, the Member in charge of the time allotted to the minority, yielded time
to Mr. Tague, the contestant.

At the close of the debate Mr. Overstreet withdrew the substitute resolution
offered by him, and Mr. Luce offered in lieu thereof the following:

Resolved, That neither Peter F. Tague nor John F. Fitzgerald was duly elected a Member of this

House from the tenth congressional district of Massachusetts on the 5th day of November, 1918, and
that the seat now occupied by the said John F. Fitzgerald be declared vacant.

The substitute was rejected by the House, yeas 46, nays 167. The majority reso-

lutions were then agreed to without division.
Thereupon Mr. Tague appeared and took the oath.

1Journal, p. 528; Record, p. 7381.



Chapter CLXIII.!
PLEADINGS IN CONTESTED ELECTIONS.

1. Time of serving notice. Sections 97-100.

2. Nature of notice. Sections 101, 102.

3. Attitude of House as to other informalities. Section 103.

4. Foundation required for Senate investigations as to bribery, etc. Sections 104-109.

97. The North Carolina election case of Smith v. Webb in the Sixty-
first Congress.

As to time within which notice was served.

Specifying particulars in which notice of contest was deficient.

On June 23, 1910,2 Mr. James M. Miller, of Kansas, from the Committee on
Elections No. 2, submitted the report of the committee in the North Carolina case
of John A. Smith v. Edwin Y. Webb.

The charges made by the contestant were general in character, alleging that,
votes were cast illegally and by those not qualified as electors, and that in some
parts of the district the election laws were practically suspended.

Little evidence was submitted in support of contestant’s contentions and the
committee were unanimous in declaring that there was nothing in the evidence
to justify any of the charges.

There was some question as to whether the notice of contest was served on
contestee within 30 days from the date of the determination of the result of the
election by the board of State canvassers as required by law, but the committee
decided that, while the evidence presented was inconclusive, in their opinion the
notice was within the time required.

The committee held, however, that even if in time the notice was deficient in
that it failed to allege that claimant was a candidate for Congress, that he was
a voter in the district, or that he had any interest in the result of the election.

Accordingly the committee recommended the following resolutions:

Resolved, That John A. Smith was not elected to membership in the House of Representatives of
the United States from the Ninth Congressional District of North Carolina in the Sixty-first Congress,
and is not entitled to a seat therein.

Resolved, That Edwin Y. Webb was elected to membership in the House of Representatives of the

United States from the Ninth Congressional District of North Carolina in the Sixty-first Congress, and
is entitled to retain his seat therein.

1Supplementary to Chapter XXII.
2Second session Sixty-first Congress, House Report No. 1702; Journal, p. 827; Record, p. 8833;
Moores’ Digest, p. 50.
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The resolutions were ageed to without debate or division.

98. The Pennsylvania election case of McLean v. Bowman in the Sixty-
second Congress.

The statute limiting the time within which notice of contest of election
may be served is merely directory and may be disregarded for cause.

No statute can interfere with the provision of the Constitution making
each House of Congress the judge of the qualification and election of its
own Members.

Having permitted without objection the reference of a contest to a
committee of the House, and having taken testimony and presented argu-
ment on the merits of the contest, the sitting Member was held to have
waived thereby any right to object to irregularities in the filing of the
notice of contest.

While failure of a contestant to comply with statutory requirements
in the filing of a notice of contest does not necessarily preclude consider-
ation by the House, such contestant may not become the beneficiary of his
own negligence by succeeding to the seat so vacated.

Questions relating to the legality of a nomination are properly tested
under the laws and in the courts of the State rather than in the House.

Interpretation of the corrupt practices act of Pennsylvania.

On August 13, 1912,1 Mr. Timothy T. Ansberry, of Ohio, from the Committee
on Elections No. 1, submitted the report in the Pennsylvania case of George R.
McLean v. Charles C. Bowman.

The returning board of the district reported on November 12, 1910, that Bow-
man had received 13,662 votes on the Republican ticket and McLean had received
13,844 votes on the Democratic ticket, but Bowman had also received 722 votes
on the Prohibition ticket, giving him on the face of the returns a majority of 550
votes.

At the outset a question was raised as to the regularity of the notice of contest.

Section 105 of the Revised Statutes of the State of Pennsylvania provided:

When any person intends to contest an election of any Member of the House of Representatives
of the United States he shall within thirty days after the result of such election shall have been deter-
mined by the officers or board of officers authorized by law to determine the same, give notice in

writing to the Member whose seat he designs to contest of his intention to contest the same, and in
such notice shall specify particularly the grounds on which he relies in the contest.

The notice of contest which was served on January 11, 1911, closes with this
statement:

This notice would have been given at an earlier date had I not been ill and prevented by the advice
and compulsion of my physician from taking part in any professional business or political affairs from
the 31st of October, 1910, until the 2d day of January, 1911.

The minority views, submitted, by Mr. S. F. Prouty, of Iowa, say:

The result of this election was legally and officially determined November 12, 1910, and the
contestant was advised of the result at that time. According to law, therefore, he should have given

1Second session Sixty-second Congress, House Report No. 1182; Journal, p. 955; Record, p. 10850.
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notice of this contest on or before the 12th day of December, 1910. The notice was, in fact, given on
the 14th day of January, 1911. It will thus be observed that the notice was not served on contestee
until 32 days after the time provided by law for the instituting of contest proceedings.

This statute above quoted is expressly made a rule of the Committee on Elections and is and
should be binding upon the committee. It is, therefore, the contention of the minority that the giving
of this notice is jurisdictional and that the committee has no jurisdiction to determine any question
unless this notice has been given.

The minority further say:

There are very many cases cited in Hinds’ Precedents confirming the doctrine that where the rule
established by the law of 1851 was not applicable or grossly inequitable, the House had the power to
prescribe different rules and regulations for the penalty. There are several cases where the parties
have failed to give notice within the tame prescribed by the statutes where the House, for equitable
reasons, has fixed another time or mode in which notice might be given, but we believe that there is
not a ewe cited in the precedents where a committee had reported the unseating of the Member where
the notice was not given within the tame provided by the statutes. We can see that if the contestant
had been for any good reason prevented from giving notice in this case, he might have applied to the
House for permission to give notice and that the House had the power to grant additional or different
time, but no such request as that has been made of the House. The contestant filed his notice 32 days
too late and took his testimony out of order, all under protest by the contestee, and we insist that
under the precedents the committee had no power or authority to consider the case. The laws of Con-
gress are certainly binding upon Congress until set aside by Congress its&, but the minority contends
that even though the contestant was now presenting to the House the question as to whether or not
he was entitled to further and additional time in which to give notice his showing does not entitle him
to the application of the equitable rule. There is no showing in this record that would excuse the
contestant from giving the notice within the time prescribed by the statutes. Certainly the House would
not wish to establish a precedent that would warrant anyone in coming in any time he pleased and
filing a contest. This would be unfair. No one would know when his seat was secure. Failure to file
a notice might lull the sitting Member into such indifference as would allow the testimony by which
he could defend his ease to be lost or destroyed. The rule established by the statute is a just one, and
this House ought to be slow in establishing another rule.

The minority therefore contend:

Our contention on this phase of the case is simply this:

First, that the contestant did not give notice, as prescribed by the statutes; second, that he did
not make application to the House for another or different rule for the conduct of his contest; third,
that he had no equitable or just ground on which he could have appealed to the House for the right
to institute a contest after the expiration of the time provided by the statute. We do not contend that
the House has not the power to expel its Members for any or no reason, but the power to expel must
not be confused with the right of a party to contest the mat of a sitting Member. They are based upon
entirely different provisions of the Constitution and require entirely different procedure. To expel a
Member requires I's concurrence of two-thirds” (see sec. 5, Art. 1), but to determine a contested-election
case only requires a majority. While we concede that the House might now, if it saw fit, expel Mr.
Bowman for any reason it pleased, or for no reason, if a two-thirds vote could be commanded, we insist
that there is no contested-election caw pending before it, and therefore we think that the case should
be dismissed, and we so recommend.

The majority, however, hold:

Under a strict construction of this section of the statute the committee would have dismissed the
case, but the statute is in fact merely directory, and was intended to promote the prompt institution
of contests and to establish a wholesome rule not to be departed from except for cause.
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Moreover, no statute can interfere with the provision of the United States Constitution making each
House of Congress the judge of the qualification and election of its own Members. In this case the
contestee permitted without objection in the House the reference of the matter of this contest to this
committee for hearing, and after having taken testimony and presented argument on the merits he
is in no position to object to such a consideration of the record as will determine in the public interest
whether or not he is entitled to a seat in this House.

But the majority also hold:

The committee is not, however, satisfied that the reasons alleged by the contestant are sufficient
entirely to excuse him from serving upon the contestee his notice of contest within 30 days from the
12th day of November, 1910, and not believing that he should be a beneficiary of his own negligence
under the findings of the committee, they have not considered the case from the viewpoint of reporting
a resolution to seat the contestant.

The first point urged by the contestant is that the nomination of the contestee
as a candidate of the Prohibition Party, by the substitution.of his name for that
of the regularly nominated Prohibition candidate, was brought about in contraven-
tion of the rules of the Prohibition Party and of the laws of the State of Pennsyl-
vania.

The point is thus disposed of:

With regard to the legality of the substituted nomination of the contestee by the Prohibition Party
the committee has felt much doubt. The testimony shows much maneuvering by the contestee to get
one Robinson, the original Prohibition candidate, off the ticket. The legality of the substitution should,
however, have been tested by filing objections to the nomination papers with the proper official under
the laws of Pennsylvania and the contest carried, if necessary, to the courts of that State. That the
object of the contestee in securing the Prohibition nomination was to advance that party’s interest is
nowhere shown. The presence of his name in two columns on the ballot gave opportunity for illegal
counting of votes for him beyond doubt, and the fact that Larkin, Prohibition candidate for governor
of Pennsylvania received but 242 votes in the district while contestee received 720 is a very suspicious
circumstance, but with the legality of the nomination unassailed in the proper tribunal, and in the
absence of specific proof of fraudulent counting of these votes, they can not be rejected.

As to allegations of fraud:

Independently of the right of the contestant to claim a seat in this House, the testimony in the
case does show such fraud and corruption on the part of the contestee, or his agents, at the election
on November 8, 1910, as to compel the statement that there was no such free and untrammeled choice
by the voters as is required to constitute a fair and legal election.

The corrupt-practices act of Pennsylvania, approved March 5, 1906, requires
the candidate to file a statement of moneys expended by him in the campaign, and
if he had a campaign manager that manager is compelled to file a detailed report
with the proper officer of the county. The act specifically sets forth all the legal
purposes for which money may be spent by a candidate or his manager or a party
organization.

The majority report finds:

The expense account filed by the contestee under this act on the 3d day of December, 1910, shows
expenditures of $7,194.40 for the general election, and among other things contains the statement that
said Bowman had paid no money to anyone else save Jonathan R. Davis, chairman, and that said
moneys were paid to the said Jonathan R. Davis between October and November, or approximately
within that period.

This Jonathan R. Davis was the chairman of the Republican county committee in 1910, as well
as the manager of the campaign of the contestee. and his statement of receipts and expendi-
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tures filed immediately after the election recites that he received and expended the sum of $8,984.84.
The examination of both Davis and the contestee of contested election case, as shown by the record,
demonstrates that both of their filed statements of expenses were false, and it is conclusively proved
by the testimony of the contestee himself that instead of expending $7,194.40 in the election he, as
a matter of fact, expended $9,272.70.

That one might find it impossible to make an absolutely accurate statement of campaign expendi-
tures to the extent of $9,000 is possibly true, but there are items which the contestee failed to include
in his statement, so large in amount that when considered in connection with the fact that the expendi-
tures of these sums were sought to be concealed by erasures on check stubs and alteration of memo-
randa, lead irresistibly to the conclusion that the contestee in making out his statement of expenses
designedly sought to conceal the use of large sum of money which he had spent in connection with
his campaign.

The majority accordingly recommended the adoption of the resolution:

Resolved, That Charles C. Bowman was not elected a Representative in the Sixty-second Congress
from the eleventh district of Pennsylvania, and is not entitled to a seat therein.

On August 17, 1912,1 the report was called up in the House, but at the request
of the contestee, after brief debate, was by unanimous consent postponed until the
following session.

It was debated at length on December 10 and 12, 1912.2 On the latter day
the following resolution offered by Mr. Prouty was disagreed to, yeas 125, nays 147:

Resolved, That the case of George B. McLean against Charles C. Bowman, from the eleventh
congressional district of Pennsylvania, be dismissed for want of jurisdiction because said alleged
contestant gave no notice of contest within the time or in the manner prescribed by law, and because
he has not asked or secured the consent of this House or of the committee for proceeding in any other
manner than that prescribed by law and has not shown any equitable excuse for his failure to give
the notice prescribed by section 105 of the Revised Statutes.

The question then recurred on the committee resolution, which was agreed to,
yeas 153, nays 118.

Mr. A. Mitchell Palmer, of Pennsylvania, then offered the following resolution,
which was rejected, yeas 88, nays 183:

Resolved, That George R. McLean, the contestant, was elected a Representative in the Sixty-second
Congress from the eleventh district of Pennsylvania and is entitled to a seat therein.

99. The Pennsylvania election case of Wise v. Crago in the Sixty-second
Congress.

Where contestant had failed to serve notice on contestee within time
required by law the House declined to extend time because of lack of dili-
gence.

Where allegations of fraud, even if sustained, would not affect suffi-
cient votes to change the result, the House refused to entertain a proposed
contest.

On August 20, 1912,3 Mr. Thomas G. Patten, of New York, from the Committee
on Elections No. 2, submitted the report in the Pennsylvania case of Jesse H. Wise
v. Thomas S. Crago.

1Record, p. 11193.

2Third session Sixty-second Congress, Journal, p. 52; Record, p. 541; Moores’ Digest, p. 54.

3Second session Sixty-second Congress, House Report No. 1230; Journal, p. 994; Record, p. 1139;
Moores’ Digest, p. 59.
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The election was held on November 8, 1910, and the canvassing board duly
made its return within 10 days thereafter.
In April, 1911, the contestant filed a notice of contest with the Clerk of the
House of Representatives, but failed to serve a copy of the notice on the contestee.
On December 4, 1911, Mr. A. Mitchell Palmer, of Pennsylvania, introduced
the following resolution which was referred to the Committee on Elections No. 1:
Resolved, That Jesse H. Wise, contesting the right of the Honorable Thomas S. Crago to a seat
in this House as a representative from the twenty-third district of Pennsylvania, be, and he is hereby,
required to serve upon the said Crago, within eight days after the passage of this resolution, a par-
ticular statement of the grounds of said contest; and that the said Crago be, and he is hereby, required
to serve upon said Wise his answer thereto in eight days thereafter; and that both parties be allowed
such time for the taking of testimony in support of their several allegations and denials as is provided
by the act of February nineteenth, eighteen hundred and fifty-one.

The committee reported:

Contestant claimed that bribery and intimidation had been employed by the contestee to encom-
pass the defeat of the contestant, naming the precincts affected by these violations of the election laws.
The vote in the various precincts so affected was Crago, 5,666; Wise, 2,661; so that if the contestant
was permitted to serve notice of contest on the said contestee under the terms of the resolution and
could prove to the satisfaction of the committee the truth of his allegations, the purging of the vote
that would follow under the application of the ordinary rule would still leave the contestee a majority
of 1,766 votes.

The committee, however, reached the conclusion that the charges made by the contestant in sup-
port of his position were too general, vague, and indefinite, upon which to predicate a contest, particu-
larly since the contestant, without any very strong reason, had permitted so long a time to elapse
before starting his contest. The committee therefore recommends that the resolution be not agreed to.

The recommendation of the committee was Weed to without debate or record
vote.

100. The Missouri case of Reeves v. Bland in the Sixty-sixth Congress.

The contestant having failed to serve notice of contest within the time
required by law, the committee deemed it unnecessary to take action
thereon.

Instance wherein a Federal court issued a temporary restraining order
enjoining contestant from further proceeding in an election case.

A report on an election case with no recommendation for action was
not considered by the House.

On November 7, 1919,2 Mr. Frederick W. Dallinger, of Massachusetts, from
the Committee on Elections No. 1, submitted the report of the committee on the
memorial of Albert L. Reeves, charging fraud in the election of William T. Bland
from the fifth congressional district of Missouri.

William T. Bland had received a vote of 31,571 according to the returns, and
Albert L. Reeves a vote of 18,550. The result of the election was duly certified by
the secretary of State on November 18, 1918, but notice of contest was not filed
until January 6, 1919, 18 days after the expiration of the 30-day period prescribed
by law.

1Journal, p. 10; Record, p. 13.
2 First session Sixty-sixth Congress; House Report No. 119; Journal, p. 567, Record, P. 8111.
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Upon receipt of the notice the sitting Member filed a petition in the circuit
court of Jackson County, Mo., praying for an order enjoining Albert L. Reeves from
taking any steps as contestant pursuant to this notice. The case was transferred
to the United States District Court for the Western District of Missouri, which,
on February 6, 1919, denied the injunction.

An appeal was taken to the United States Circuit Court of Appeals of the
Eighth Circuit, which, on February 10, 1919, granted a temporary restraining order
enjoining further proceeding in the contest.

The memorialist asserts that delay in service of notice was due to the studied
absence of the sitting Member from the district and State during—

practically the entire 30-day period immediately following the issuance of the certificate of election;
that he had caused his office to be closed and his whereabouts concealed from the contestant until after
the time prescribed by law within which to serve such notice had expired and until 18 days thereafter,
to wit, January 6, 1919, upon which day the contestant, his attorneys and agents, located the said Wil-
liam T. Bland at San Diego, Calif., and then and there served upon him a copy of said notice of contest
and complaint.

The committee after investigation reported:

William T. Bland remained at his home in Kansas City from November 5, 1918, until November
27, when he went to Memphis, Tenn., to visit his son who was a pilot in the Aviation Service of the
Government. On December 3 he went to Washington, D. C., and from there returned to Kansas City
by way of Memphis, reaching home on December 13, where he remained until December 23, when he
left for California on account of his wife’s health. During all the time he was away from home he was
in constant touch with his office, No. 608 Ridge Arcade, and all important mail was forwarded to him
from there. There was no evidence of any attempt on his part to conceal his whereabouts or to prevent
the service upon him of any legal paper. Moreover, during the entire period from November 19, 1918,
to December 19, 1918, he had no intimation that his election was to be contested.

In view of this finding the committee were unanimously of the opinion that
the delay in serving notice of contest was without excuse, and reported as follows:

A mass of ex parte testimony was before your committee indicating extensive and widespread
frauds in many of the wards in Kansas City at the last State election and your committee has been
strongly urged by the newspaper press, by various nonpartisan civic bodies and by numerous citizens
of Kansas City of both political parties to report a resolution providing for an investigation de novo
of the election in the fifth Missouri district. If the facts alleged in the memorial were true and the
petitioner, Albert L. Reeves, had been prevented from serving the notice required by law by the action
of the sitting Member, Mr. Bland, your committee might have seen its way clear to report a resolution
for an investigation of the conduct of this election.

It is to be regretted that the plain provisions of the statute regulating the election contests were
not complied with by the petitioner in this case. The committee is earnestly desirous of preventing so
far as it is possible for it to do, the existence and repetition of any such fraud and wanton disregard
of law as the ex parte testimony in this case indicates was practiced in some of the Kansas City wards
at the election on November 5, 1918.

When brought before the committee, within the time and in the manner provided by law, the com-
mittee will always endeavor to prevent any one from enjoying the fruits of such wrong. Under the cir-
cumstances, however, although viewing with the deepest concern the charges of wholesale frauds prac-
ticed at the last election in Kansas City, we do not feel justified in granting the prayer in the memorial
and therefore report that no action is necessary thereon.
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On November 11, 1919, the Speaker 2 said:

There is on the calendar by accident a report from the investigation of the election in the fifth
Missouri district that contains a report that required no action. The Chair thinks it is improperly on
the calendar, and, without objection, it will be stricken from the calendar and laid on the table.

There was no objection.

The report was accordingly stricken from the calendar, Mr. Bland, of course,
retaining the seat.

101. The Tennessee election case of Smith v. Massey in the Sixty-first
Congress.

Contestant having failed to serve proper notice of contest upon
contestee, the case was dismissed.

No evidence having been produced to justify a contest, the committee
recommended that no fees be allowed.

On December 6, 1910, the following communication was laid before the House
by the Speaker and referred to the Committee on Elections No. 2.

BRisTOL, TENN., November 28, 1910.
THE CLERK OF UNITED STATES HOUSE OF REPRESENTATIVES,
Washington, D.C.

DEAR SIR: I hereby very respectfully beg to inform you of my intention to contest the congressional
election held on November 8 for the purpose of electing a Representative in Congress from the first
Tennessee congressional district, and in which it is claimed that Dr. Z. D. Massey and the Ron. Sam
R. Sells were elected, the former for the “short” or “unexpired” term of the late Congressman W.P.
BROWNLOW and the latter for the regular term.

On the 19th instant I sent written notice of my intention to contest said election to both the above
men, in which I set forth the reasons for entering contest.

Begging to request you to take whatever action is necessary in the matter to prevent Dr. Massey
from taking a seat in Congress when that body convenes next Monday, I beg to remain,

Very respectfully,
JAMES EDGAR SMITH.

On March 3, 1911,3 Mr. James M. Miller, of Kansas, from the committee sub-
mitted a report in the case.

The election was for an unexpired term and to fill a vacancy caused by the
death of Hon. Walter P. Brownlow.

The contestant claimed to have sent a notice of contest to the sitting Member,
alleging use of money to influence voters, unfair treatment by boards of election
commissioners, the omission of contestant’s name from official ballots, and mis-
representations misleading to voters.

The committee found no evidence that any notice of contest had been received
by the contestee, and held that even had it been served in form as alleged, it was
neither legal nor proper notice as required by the statutes governing contested elec-
tion cases, in that it failed to comply with the provisions of sections 105, 106, and
107 of the Revised Statutes of the United States.

1Record, p. 8350.
2Frederick H. Gillett, of Massachusetts, Speaker.

3Third session Sixty-first Congress, House Report No. 2290; Record, p. 4215; Moores’ Digest, p.
50.
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The report further shows that no evidence of any kind was submitted to the
committee in support of any of the allegations in the alleged notice of contest.
In conclusion the report says:

While the committee does not care to render any opinion upon the merits of this case in view of
the fact that no proper notice of contest was given, yet the committee feels that this is a case where
it ought to express its disapproval of the institution of a contest where on the face of the entire record
there were no grounds for the same. The committee, therefore, recommends that this case be dismissed
for want of proper notice, and at the same time expresses the opinion that in a case such as this there
ought not to be any fees allowed.

The House, without debate, unanimously agreed to the report.

102. The New York election case of Cantor v. Siegel in the Sixty-fourth
Congress.

Contestant may not impeach the title of sitting Member by general
averments of error, fraud, bribery, or coercion, but must specifically set
forth in notice of contest the grounds upon which the contest is brought.

The committee have entire jurisdiction over questions of pleading and
may admit amendments if occasion requires.

A recount of any part of the ballots will not be ordered unless all bal-
lots cast in the election are available for recount if desired.

On January 22, 1917,1 Mr. Lewis L. Morgan, of Louisiana, from the Committee
on Elections No. 3, submitted the report in the New York case of Jacob A. Cantor
v. Isaac Siegel.

The sitting Member had been returned by an official majority of 80 votes. The
contestant in his notice of contest made general averments of error, fraud, bribery
and coercion, and contestee submitted that the notice was so general and insuffi-
cient that it was impossible to surmise the nature of the issues sought to be raised.

The committee sustained the contention of the contestee:

Your committee are of the opinion that under no circumstances should the contestant be permitted
to impeach the title of the returned Member by general averments of error, fraud, bribery, and coer-
cion. The grounds upon which a contestant relies in any given case must be specifically set forth in
the notice of contest. If the returned Member is not sufficiently apprised of the nature of the case he
is to meet, he can not be expected to intelligently prepare his defense. We are perfectly willing to lib-
erally construe the law; nevertheless, we think it is always unwise and inadvisable to encourage
flagnant violations of its requirements.

Your committee were clearly of the opinion that the notice in this case was insufficient and might
have been justified in refusing to consider the evidence introduced in support of allegations so general;
but feeling that the question of pleading was entirely within the committee’s control, and that the
notice could be amended, if the real merits of the case should so require, the committee concluded to
examine the testimony disclosed by the record.

The contestant did, however, specially charge the counting of void ballots and
the rejection of legal ballots in certain districts and requested an inspection of the
ballots in those precincts.

1Second session Sixty-fourth Congress, House Report No. 1325; Journal, p. 146; Record, p. 1756;
Moores’ Digest, p. 92.
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The committee found:

Unfortunately, 7 of the 41 boxes were destroyed, because there was no effort made by any of the
interested parties for their preservation. However, the committee do not impute to either contestant
or the contestee responsibility therefor. But inasmuch as the contestant has vigorously attacked and
undertaken to disparage the correctness as well as the reliability of the returns made by the precinct
officials, your committee feel that they can not, in good conscience, accept as true the returns relating
to the 7 boxes and wholly disregard and discredit the official returns of the other 34 boxes. To hold
that the ballots in the 7 boxes were correctly counted and returned and that the ballots in the
remaining 34 boxes were incorrectly canvassed, would be untenable, indefensible, and unprecedented
under the peculiar circumstances of the ease, and your committee are reluctant to take any such
anomalous position.

Your committee, after having examined the facts and the law applicable thereto, with care and
attention are of opinion that the destruction of a material portion of the official ballots voted at this
election would make it now impossible for them to reach a just and satisfactory conclusion as to the
result of the election even if they were to undertake to inspect and review the ballots in controversy,
and they do therefore recommend the adoption of the following resolutions:

“Resolved, That Jacob A. Cantor was not elected a Representative to the Sixty-fourth Congress
from the twentieth congressional district of New York.

“Resolved, That Isaac Siegel was elected a Representative to the Sixty-fourth Congress from the
twentieth congressional district of New York, and he is entitled to retain his seat therein.”

The resolutions recommended by the committee were unanimously agreed to
without division.

103. The Illinois election case of Golombiewsk v. Rainey in the Sixty-
seventh Congress.

Contestant failing to comply with rules adopted by committee and
ignoring inquiries propounded by the committee, was held not to have sus-
tained charges made in notice of contest.

Reaffirmation of findings in other cases submitted simultaneously to
the Committee on Elections.

On February 1, 1923,1 Mr. Robert Luce, of Massachusetts, from the Committee
on Elections No. 2, submitted the report in the Illinois case of John Golombiewski
v. John W. Rainey.

The official return in this case was:

JONN W. RAINEY ..oiiiiiiiiiiiiiece ettt e et tee e e sea e e s aseeesssneaesssaeeennns 23,230
John Golombiewski .. ... 21,546
Charles Beranek .........ccccccciiieiiiiieeiiiee et et et e et e e e vee e e aae e eearaeesabaeeetaaeeenneeas 2,753

By a recount ordered on application of the contestant, under the laws of the
State of Illinois, the contestant gained 321 votes while the sitting Member lost 1,008
votes, reducing the latter’s majority to 676 votes.

The contestant rested his case upon the allegation that in 16 specified precincts
the fraudulent marking of ballots after they had been cast indicated a degree of
corruption warranting the exclusion of all the ballots cast in those precincts.

He failed, however, to comply with the rules adopted by the committee in that
his abstract of testimony did not cite specific testimony relied upon in support of
his contention. A tabulation was submitted listing 179 ballots challenged, but

1Fourth session Sixty-seventh Congress, House Report No. 1500.
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the committee held the percentage of ballots so challenged was too small to indicate
a degree of corruption sufficient, even if conceded, to warrant total exclusion of a
poll.

In stating their conclusions the committee refer to two other cases, submitted
simultaneously, as follows:

This is one of three cases from the city of Chicago which were referred respectively to your three
committees on elections. The issues involved and the circumstances are much the same in all three
case. The report of the Committee on Elections No. 3 in the case of Gartenstein v. Sabath, submitted
December 20, last, and the report of the Committee on Elections No. 1 in the case of Partillo v. Kunz,
submitted January 15 last, contain discussion of the effect of violating statutory requirements, of
incomplete recounts, and of the evidence that should be offered under conditions such as here pre-
vailed, together with analysis of testimony and citation of precedents, all of which apply as well to the
present case, and to them rehearse here would be needless repetition. It should, however, be added
that in this counsel for the contestant has failed to proceed beyond the filing of the required documents,
repeated inquiries from your committee as to whether he desired a hearing having been wholly ignored.

The committee accordingly recommend the adoption of the usual resolutions.

On March 4, 1923, 1 the resolutions were agreed to by the House without debate
or division.

104. The Senate case of William Lorimer, of Illinois, in the Sixty-first
Congress.

A quorum of each house being present at joint meeting of legislature
for election of Senator, a majority of those in attendance elects, and a
majority of all members of the legislature is not required.

In order to invalidate election of Senator on charge of bribery, it must
be shown: (1) That the person elected participated in the bribery or sanc-
tioned it. (2) That by such bribery enough votes were obtained to change
the result of the election.

On June 18, 1909,2 in the Senate, William Lorimer, elected a Senator by the
legislature of Illinois, took the oath of office without objection.

More than a year thereafter, on May 28, 1910,3 Mr. Lorimer rose to a question
of personal privilege and said in part:

On the 30th day of April last (1910) the Chicago Tribune published a story over the signature of
Charles A. White, a member of the Illinois Legislature, in which it was alleged that I secured my seat
in the United States Senate through bribery and corruption. I have made this statement because I feel
it my duty to acquaint the Senate with the facts and because I would not feel justified in participating
in the deliberations of this body unless I had laid before it the facts concerning this conspiracy.

Therefore, Mr. President, I offer the following resolution and ask unanimous consent for its imme-
diate consideration:

“Resolved, That the Committee on Privileges and Elections be directed to examine the allegations
recently made in the public press charging that bribery and corruption were practiced in the election
of William Lorimer to a seat in the United States Senate and to ascertain the facts in connection with
these charges, and report as early as possible; and for that purpose the committee shall have authority
to send for persons and papers, to employ a stenographer and such other

1Journal, p. 2; Record, p. 5473.
2 First session Sixiy-first Congress, Record, p. 3437.
3 Second session Sixty-first Congress, Record, p. 7019.
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additional help as it shall deem necessary; and the committee is authorized to act through a sub-
committee; and its expense shall be paid from the contingent fund of the Senate.”

The resolution was referred to the Committee on Privileges and Elections.

Subsequently, and on June 7, 1910, there was presented to the Senate a memo-
rial signed by Clifford W. Barnes, in which the memorialist set forth in substance
that he was president of the Legislative Voters’ League of Illinois; that on May
2, 1910, pursuant to an order entered in the criminal court of Cook County, a special
grand jury was duly convened to investigate and consider, among other things, cer-
tain alleged charges of legislative bribery in the Forty-sixth General Assembly of
the State of Illinois; that prior to said 2d day of May one Charles A. White, a
member of said general assembly, submitted to the Chicago Tribune a confession
in which there were contained and embodied certain alleged facts and cir-
cumstances relating to said legislative bribery; that such confession was, in sub-
stance, printed, published, and circulated in the Chicago Tribune on April 30, 1910;
that on May 2, 1910, the grand jury heard the testimony of White, as well as the
testimony of H. J. C. Beckemeyer and Michael S. Link, members of the general
assembly, from which testimony it was charged that each had received $1,000 for
casting his vote on May 26, 1909, for William Lorimer for United States Senator,
and that based upon this testimony the grand jury, on May 6, 1910, returned an
indictment against one Lee O’Neil Browne, the minority leader of the House of Rep-
resentatives of Illinois, which indictment is set forth in the record, and that the
statement of Mr. Barnes was made upon his best knowledge, information, and
belief.

On June 20! the Senate agreed to the following resolution reported by the Com-
mittee on Privileges and Elections:

Resolved, That the Committee on Privileges and Elections of the Senate, or any subcommittee
thereof, be authorized and directed to investigate certain charges against William Lorimer, a Senator
from the State of Illinois, and to report to the Senate whether in the election of said William Lorimer
as a Senator of the United States from said State of Illinois there were used or employed corrupt
methods or practices; that said committee or subcommittee be authorized to sit during the sessions of
the Senate and during any recess of the Senate or of Congress, to hold its sessions at such place or
places as it shall deem most convenient for the purposes of the investigation, to employ a stenographer,
to send for persons and papers, and to administer oaths; and that the expenses of the inquiry shall

be paid from the contingent fund of the Senate upon vouchers to be approved by the chairman of the
committee.

On December 21, 1910,2 Mr. Julius C. Burrows, of Michigan, from the Com-
mittee on Privileges and Elections, submitted the report of the majority of the com-
mittee.

A preliminary question as to whether a majority of all members elected to each
house of the State legislature is required to elect a Senator or whether a majority
of all votes cast in the joint assembly is sufficient to elect, is thus desposed of:

It appears from the evidence that Mr. Lorimer was elected a Senator from the State of Illinois
on the 26th day of May 1909, by a joint assembly of the two houses of the general assembly of the

1Record, p. 8501.
2Third session, Sixty-first Congress, Record, p. 547.



176 PRECEDENTS OF THE HOUSE OF REPRESENTATIVES. §104

State of Illinois, receiving 108 votes out of 202 that were cast for the several candidates for that office,
as follows:

ATbert J. HOPKINS ..ooiciiiiiiiiiieiieeiieite ettt ettt ettt esteesbeesabeeeee s 70
WiLHAM LOTIMET ..ttt ettt sttt e sbt e st e e s 108
Lawrence B. StriNGer ........cccccoooiiiiriiiiiiiiieeieeeeeeeee ettt e e s 24

VOTES REQUIRED TO ELECT.

The question is raised by counsel whether the language of the statute regulating the election of
United States Senators requires that in order to elect a Senator the person elected must receive a
majority of the votes of all the members elected to each house of the legislature, or whether it is suffi-
cient if one person receives a majority of all the votes cast in the joint assembly, “a majority of all
the members elected to both houses being present and voting.” This question seems to have been
decided by the Senate in the case of Lapham, and Miller (Senate Election Cases, 697). In that case
it was held that a majority of a quorum of each house is sufficient to elect, and in that decision the
committee concur.

When this proposition was debated in the Senate, Mr. Theodore E. Burton, of
Ohio, said.!

The requirements of the act of 1866 are perfectly clear.

Each house of the legislature must meet separately on the second Tuesday after convening and
organization, and vote for a Senator. The statute is silent as to what constitutes a quorum in the
respective houses.

It is conceivable, and even probable, that the law or constitution of a State might provide that
more or less than half, that two-thirds or one-third, for example might be regarded as a quorum for
the transaction of business and that a majority of such quorum, made up of a less number or a greater
number than a majority of the respective houses, could elect a Senator; that is, if both houses concur
in the election. There is, however, no such uncertainty as regards the joint assembly. If no one has
received a majority in both houses, or, if either house has failed to take proceedings as required by
law, the joint assembly shall on the following day proceed to choose by a viva voce vote of each member
present a person for Senator. The person who receives a majority of all the votes of the joint assembly,
a majority of all the members elected to both houses being present and voting, shall be declared duly
elected.

It is absolutely unnecessary to engage in refinements in regard to this statute. It means that a
majority of the members elect to both houses must be present and it means also that the successful
candidate must receive a majority of those present and voting.

Recurring to the main question at issue, the majority summarize Senate prece-
dents in such cases in the following rule:

In a number of cases that have been before the Senate of the United States it has been held that
to invalidate the election of a Senator on account of bribery it must be made to appear either—

(1) That the person elected participated in one or more acts of bribery or attempted bribery, or
sanctioned or encouraged the same; or

(2) That by bribery or corrupt practices enough votes were obtained for him to change the result
of the election.

From this ruling Mr. Albert B. Cummins, of Iowa, in debate in the Senate,
dissented, saying:
The decision of this particular case is of great moment to the Senate and to the people, but the

question whether Mr. Lorimer shall be permitted to retain his seat in the Senate of the United States
shrinks into insignificance when compared with the consequences of the rule relating to bribery, first

1Record, p. 1892.
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announced in the debate by the senior Senator from South Dakota, approved at once by the junior Sen-
ator from Texas, and insisted upon yesterday by the senior Senator from Kentucky. They ask the
Senate to solemnly declare that the law of the land is that if it is shown that a certain number of
bribed votes were given to the successful candidate in a senatorial election and the persons who cast
these votes are identified with the bribed votes, the bribed votes must not only be deducted from the
number received by the successful candidate, but also from the total number of votes cast, and that
if, upon such a readjustment the candidate has a majority of the remaining votes, he is under all cir-
cumstances duly and legally elected.

To apply the rule so announced to the present case means this, that conceding that William
Lorimer received seven corrupted votes, his election, was nevertheless, legal and valid. To apply it more
analytically to the controversy before us, it appears thus: There were 202 votes cast in the Joint
Assembly of the Illinois Legislature. To elect a senator it was necessary that one person should receive
102 votes. Mr. Lorimer, in fact, received 108 votes. Deducting the seven corrupted votes from his total
leaves him 101; less than a majority of the total number of votes cast. The rule contended for by these
Senators requires that these seven votes shall be also deducted from the total number leaving 195
votes. Inasmuch as 101 votes are a majority of 195 votes, the conclusion of these Senators is that Mr.
Lorimer would be fairly and legally elected to the office.

This is the most alarming and dangerous proposition ever made in the Senate of the United States.
If it were adopted it would be the most cordial invitation ever extended to dishonesty, crime, and
corruption. If it were established it would be the most effective weapon ever forged for the use of the
wrongdoer. If we assent to it we proclaim to the world that the Senate of the United States welcomes
to its membership men whose friends have bought their title to a seat in this body.

These consequences, Mr. President, which I have now pointed out, are so grave and so serious that
no matter what the precedents are, no matter what the rulings have been, it would be impossible for
us to declare that this rule shall in the future govern the Senate of the United States.

If it is adopted it means that if bribery is skillfully done, if bribery is committed by those who
have the rule in view, it can always effect its purpose if there be anything like an even division in
the general assembly. It means that bribery, carried on by some other person than the candidate him-
self will be permitted to seat a Member in the Senate of the United States. It means that you can
bribe members sufficient in number without any consequence at all, so far as the validity of the title
is concerned, provided you bribe just enough to reduce the total number to the point where the honest
votes of the candidate will be a majority. It is an unthinkable proposition to me. It is in conflict with
the fundamental rule which we have always acknowledged and which every tribunal has acknowledged
wherever it has had occasion to deal with the question at all.

The rule is that no man shall be permitted to enjoy the fruits of bribery. No man shall be per-
mitted to hold a seat in this body that he could not have obtained had it not been for the bribery.
The rule contended for by these Senators will permit a Member to hold a seat here which is the direct
result of and which has been won through the grossest corruption.

105. The case of William Lorimer, of Illinois, continued.

Bribery sufficient to change the result of the election not being shown
and no personal participation in corrupt practices being proved, the
Senate declined to invalidate the election.

Under its constitutional right to judge elections, returns, and qualifica-
tions, the Senate may inquire into the personal fitness of a man elected
by a State; the manner of his election; and whether votes cast for him by
members of the legislature were procured through bribery; but may not
inquire into the personal character of the legislators themselves.

The majority relate:

Four members of the General Assembly which elected Mr. Lorimer testified to receiving money as

a consideration for their votes. The members who thus confessed their own infamy were Charles A.
White, Michael Link, H. J. C. Beckemeyer and Daniel W. Holstlaw.
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CHARLES A. WHITE.

The chief of these self-accusers and the one on whose testimony the whole fabric of the accusation
largely depends was Charles A. White, a member of the lower house of the Illinois General Assembly.
White seems to have developed early in his legislative career an insatiable desire to secure a pecuniary
compensation for his official acts, and he also appears to have suspected his fellow members of the
general assembly of being as corrupt as himself. He endeavored to induce the chairman of an important
committee to defer reporting a bill, in order to extort money from those who were interested in its pas-
sage. After Mr. Lorimer had been elected to the Senate, White tried to obtain information from another
member of the house whether money had not been used to promote Senator Lorimer’s election. This
inquiry not only shows his corrupt character, but also casts suspicion upon the truth of his story that
he had been bribed to vote for the successful candidate for Senator.

White’s account of the alleged bribery of himself is given circumstantially and in detail, but in this
he has been shown to have falsified in several important particulars concerning which he could not
have been mistaken had his narrative been true. Among other things, he stated that Browne came to
his room shortly before the election of Senator Lorimer and that two men named Yarborough were then
in the room. But it was proved by two reputable and credible witnesses that on the evening in question
one of these men was in Chicago.

Without further reference to the details of White’s testimony, it may be said that after seeing,
observing, and hearing this witness it was the opinion of a majority of the subcommittee that no cre-
dence ought to be given to any part of his testimony tending to establish the fact of bribery. And after
carefully reading the testimony given by White in the investigation, a majority of the committee concur
in the opinion of the subcommittee in that regard.

Discussing this conclusion during debate in the Senate, Mr. Elihu Root, of New
York, said 1 in dissent:

It appears by the testimony of Mr. White, testimony that must be accepted, because it is corrobo-
rated by this great array of indisputable facts.

Mr. President, I say we are bound to accept that testimony, because it accords with what every
one of us knows to be true. Every one of us knows that with bribery, attempted upon seven inde-
pendent members of a legislature, effective as to four, failing as to three, but evidence of it produced,
never in this world did it happen, or could it happen, that there were not others.

So difficult is it to secure evidence of this kind of crime, so almost insuperable are the obstacles
to confession and to testimony, that universal experience has established to the knowledge of us all
that but a trifling, occasional, incidental portion of the corruption that exists, wherever it exists at all,
is ever brought to light. So well is this understood that in England, in order that corruption might
not continue to do its demoralizing work in their body politic, they have made by law the proof of the
bribery of one voter fatal to an election, and they have made by law the oral admission, not under
oath, of a voter that his vote was bought evidence of the truth of the admission.

The difficulties in the way of making proof where, in the vast majority of cases, both parties are
guilty and neither can give evidence without stamping himself with infamy, are so great that we are
bound to act upon the universal knowledge that the facts brought out here in evidence must have been
accompanied by other similar facts; had here you have proof, here you have legal proof. I say, Mr.
President, no Senator is at liberty to reject that proof which corresponds with his own belief.

The testimony of other members of the legislature charged with accepting bribes is thus analyzed
in the majority report:

MICHAEL LINK.

According to the testimony of this witness, he was paid the sum of $1,000 by Lee O’Neil Browne
some time after Mr. Lorimer had been elected to the Senate. He further testified that

1Third session Sixty-first Congress, Record, p. 1891.
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no money was paid or promised him before he voted for Mr. Lorimer; that he made up his mind as
early as in the month of March, 1909, to vote for Mr. Lorimer if an opportunity for so doing should
occur, and promised Mr. Lorimer his vote some time in advance of the election of a Senator. When
accused of having received money for voting for Mr. Lorimer, he denied it. When Summoned before
a grand jury, he stated, under oath that he had not received any money as a consideration for his vote
for Senator. Following this statement he was compelled, by means fully set forth in his testimony, to
retract his former statement and testify to having received money for his vote for Mr. Lorimer.

H. J. BECKEMEYER.

This witness also testified before the subcommittee that he had received money from Lee O’Neil
Browne as a reward for his vote for Senator Lorimer, but he also testifies that no money or other com-
pensation was promised him before he voted for Mr. Lorimer. His experience before the grand jury was
similar to that of the witness Michael Link, and as against his declaration last made before the grand
jury and repeated to the subcommittee we have his statement to Michael Link denying the use of
money in the senatorial election, and also to Robert E. Wilson that he did not get any money for voting
for Mr. Lorimer, and if anyone said so he was a liar.

D. W. HOLSTLAW.

This witness testified that in a conversation with Senator Broderick he told Broderick that he
intended to vote for Mr. Lorimer for Senator, to which Broderick replied, “Well, there is $2,500 for you,”
and that some time afterwards Broderick paid him $2,500. This witness was also driven to making
this statement by certain proceedings taken before a grand jury of Sangamon County, Ill., and in many
respects the story told by this witness seemed to the subcommittee to be a highly improbable one.

The circumstances before referred to and many others which might be instanced tended to render
the testimony of each and all the witnesses who have been named of doubtful value. And in each case
in which it was claimed that some member of the Illinois General Assembly had been bribed to vote
for Mr. Lorimer the accusation was positively denied by the person accused of committing the alleged
act of bribery. And after a careful examination and consideration of all the evidence submitted the com-
mittee are of the opinion that even if it should be conceded that the four members of the Illinois Gen-
eral Assembly before referred to received money in consideration for their votes for Mr. Lorimer, there
are no facts or circumstances from which it could be found or legally inferred that any other member
or members of the said general assembly were bribed to vote for Mr. Lorimer.

The majority for Senator Lorimer in the joint assembly of the two houses of the general assembly
of the State of Illinois was 14. Unless, therefore, a sufficient number of these votes were obtained by
corrupt means to deprive him of this majority, Mr. Lorimer has a good title to the seat he occupies
in the Senate. If it were admitted that four of the members of the general assembly who voted for
Mr. Lorimer were bribed to do so, he still bad a majority of the votes cast in the general assembly
and his election was valid.

CASE OF BROWNE, BRODERICK, AND WILSON.

It is, however, declared that if the four witnesses before named were bribed to vote for Mr.
Lorimer, those who bribed them were equally guilty and that the votes of Browne, Broderick, and Wil-
son should also be excluded. But the committee can find no warrant in the testimony for believing that
either one of said legislators was moved by any corrupt influence. Browne’s reasons for voting as he
did are clearly set forth in his testimony. He was the leader of a faction of the minority of the house,
and for certain political reasons he thought it good policy to aid in the election, of some member of
the majority party other than those who had received a considerable number of votes in the general
assembly.
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After discussing the testimony in detail the majority conclude:

Much of the testimony taken upon the investigation related to the alleged payment of money to
members of the general assembly of Illinois by one Robert E. Wilson. This was denied by Wilson and
by others, and after considering all the evidence on that subject, the committee are not prepared to
find that the fact is established. But whether the sums of money claimed to have been paid were or
were not paid, that fact has no relevancy to the matter which the committee was appointed to inves-
tigate. If any money was disbursed by Wilson, it is evident that it was from a fund which was neither
raised nor expended to promote the election of Mr. Lorimer as a Senator nor to reward those who voted
for him for that office. It was therefore no part of the duty of the subcommittee to inquire into either
the origin of the fund or the purpose for which it was used. That matter was and is one for the proper
officials of the State of Illinois to take cognizance of and one with which the Senate of the United
States has no concern.

The committee submit to the Senate the testimony taken in the investigation, with their report
that in their opinion, the title of Mr. Lorimer to a seat in the Senate has not been shown to be invalid
by the use or employment of corrupt methods or practices, and requests that they be discharged from
further consideration of Senate resolution No. 264.

Mr. W. B. Heyburn, of Idaho, concurred fully in the report of the majority of
the committee and signed the report but submitted individual views giving addi-
tional reasons for his conclusions as follows:

It is not claimed nor was any attempt made to show that Mr. Lorimer was in any way connected
with the alleged bribery or that he knew of any bribery or corrupt practice in connection with his elec-
tion.

The committee is not charged with the investigation of the personal character of the members of
the Illinois Legislature, nor should it report upon the same.

The right to investigate the character of the legislative body of a State or any member thereof
belongs exclusively to the State and the people thereof.

In the Senate every presumption is in favor of the integrity of the State as certified to it by the
chief executive of the State, and no presumption can be indulged that the State acted corruptly in the
election of a Senator.

When a question as to the right of an incumbent to sit arises in the Senate which is based upon
charges made by persons acting in their individual capacity, the burden of sustaining such charges
rests on the charging party, and such party should be held to strict proof of the charges made, and
such charges may not be made the basis of a dragnet investigation into the personal conduct or morals
of the members of the legislature who participated in the election. The State must stand responsible
for the character of its officers, and that responsibility is to its own people and not to any branch of
the General Government.

The Senate may inquire into the personal fitness of a man elected by a State to sit as a Senator
and may determine such question within the exercise of its exclusive powers, but in doing so it may
not inquire into the personal character of the officers through whom the State acts. That question
belongs to the people of the State exclusively.

The Senate may, however, inquire into the manner of the election of a Member of its body to the
extent, and for the purpose of ascertaining whether such election was an honest one, representing the
will of the members of the legislative body which certifies his election to the Senate, and in doing this
we may inquire whether the votes cast by members of the legislature were procured by bribery of such
members, by the person for whom they voted or by anyone on behalf of such person with the knowledge
or consent of such person, and in case we should find that such bribery existed we should find that
his election was procured in violation of the law, and the person so selected should not be permitted
to hold the office of Senator.

In this case Mr. Lorimer is neither charged nor shown to have bribed or corrupted any member
of the legislature who voted for him, or to have furnished any money to any person for such purpose,
neither has it been shown that he had any knowledge of any bribery or corrupt practice in connection
with his election. We do not have to weight testimony to arrive at this
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conclusion, for them was no attempt to establish such conduct or knowledge on the part of Senator
Lorimer.

106. The case of William Lorimer, of Illinois, continued.

Discussion of reason for requiring two-thirds vote rather than majority
vote for expulsion from the Senate.

Charges that the election of a Senator was secured through corrupt
practices, investigated and held not to be sustained by evidence.

Instance wherein a Senator requested elimination from appropriation
bill of item reimbursing him for expenses incurred in defense of his seat.

Mr. Albert J. Beveridge, of Indiana, did not concur in the opinion of the
majority but filed minority views in which he attacked precedents approved by the
majority to the effect that in order to invalidate an election it must be shown that
a sufficient number of voters were bribed to change the result. After discussing
the inequity of these precedents the views say:

I propose that we overthrow such unsound precedents and establish a new Senate precedent, that
one act of bribery in the election of a Senator makes such an election void—makes an election foul.

The public welfare, the theory of free and fair elections, which it is our sole business to safeguard,
and which is the reason and origin of the power we are now exercising, requires the establishment
of this new Senate precedent.

We should in this case establish the law of the Senate in conformity with the ancient common law.
We should declare that one act of bribery makes a whole election foul.

This pronouncement by the Senate of the United States would prevent an ambitious and wealthy
candidate from perpetrating bribery to make his election sure and doing it in such a way as to cover
up his tracks. It would give a needed pause to corrupt interests that undertake to make the election
of their favorite certain by corrupt practices. It absolutely would prevent overzealous friends, inspired
by nothing but the heat of battle and devotion to their favorite, from undertaking to secure his success
by infamous methods.

If we make a new Senate precedent that one act of bribery makes a whole election foul, we shall
have an end of the amusing and overworked argument of the improper activities of too enthusiastic
friends bribing voters for their favorite without any other motive than their fanatical and money-sacri-
ficing devotion to him.

The time has arrived when we had much better take to heart the people’s unsullied and
uninfluenced representation than that we should continue to bemoan the possible fate of a virtuous
candidate in whose behalf the heinous crime of bribery has been practiced, whether by venal interests
or by well-intentioned but overzealous and financially affluent friends.

But waive this point. The evidence shows it is not necessary to a decision of this case. I advance
it only because this body ought to establish now that one act of bribery invalidates an election.

In agreement with this doctrine Mr. Burton in debate in the Senate also
declared: !

The Senate is not bound by any precedent created by a legal decision or even by a report of a
committee of Congress. Most of the reports to Congress in contested-election cases have been character-
ized by a fair disposition and an evident desire to render a decision in accordance with justice. They
have also been characterized in many cases by exceptional ability. But a great question of public policy
is presented to the Senate in any contested-election case. The country looks here for an example. The
State from which the Senator is accredited has a right to demand that exact justice be done.

1Third session Sixty-first Congress, Record, p. 1980.
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Thus we may brush aside precedents if they do not accord with justice and the highest moral
standards.

In this connection the minority views discuss the reason for requiring a two-
thirds vote for expulsion, as follows:

And this suggests another untenable view heretofore suggested in election cases and which we
should now decisively negative. This view is that a single act of bribery perpetrated or countenanced
by a person elected to the Senate of the United States does not void the election, but only so taints
such a person that he must be expelled. That is, if the sitting Senator personally perpetrated or coun-
tenanced bribery to secure his election his seat can not be vacated by a majority vote, but he must
be expelled by a two-thirds vote.

I think it clear that this view is wrong. The argument for it is that the bribing Senator is guilty
only of a moral defect which renders him unfit to be a Member of this body.

It is as if such a Senator had a contagious disease such as smallpox, or that he was dangerously
insane, or that he had committed treason, and yet, in any of these cases, insisted upon sitting among
us. In any of these cases or others that may suggest themselves such a Member may be expelled, but
only by a two-thirds vote.

The reason a two-thirds vote was provided in the Constitution to expel a member was that the
mental, moral, or physical defect should be so unquestionable that two-thirds of this body would be
impelled to vote for expulsion.

And yet it is upon these grounds and these only that the argument is made that a Senator guilty
or knowing of bribery in his election must be expelled by a two-thirds vote rather than his election
invalidated by a majority vote.

This position is so dangerous to the public welfare, so contrary to public policy, so abhorrent to
reason and repugnant to justice that I repudiate and challenge it.

For conceding that an elected Senator had a majority of perfectly honest votes, would they have
so cast their votes if they had known that the candidate was bribing other votes?

Let me put an illustration personally to each Senator here. Suppose that we are electing some man
to some office within our gift. Suppose that all but one of us were honest and earnest in our intended
votes for this man. But suppose that just before our vote we discovered that he had bribed or coun-
tenanced the bribery of one of our number. Would a single one of us with such knowledge vote for
the man for whom until that moment we had intended to vote? Of course not.

So it is that one act of bribery perpetrated or countenanced by any Senator to secure his election
vitiates the same. It does not necessitate an act of expulsion requiring a two-thirds vote, but a resolu-
tion requiring a majority vote invalidating the election.

As to whether knowledge of bribery by its beneficiary is a requisite to invalida-
tion the views say:

Was Mr. Lorimer informed of what was going on in his behalf? While not necessary to a decision
of this case, the evidence and circumstances require the Senate to consider this point.

From his speech on this case in this body it appears that Mr. Lorimer is a seasoned politician of
nearly 30 years’ experience in practical politics in one of the greatest cities of the country and of the
world—a superb organizer who gives attention to the very smallest details of any election.

In law Mr. Lorimer must be held to have knowledge of these transactions in his behalf.

If so, I contend that his election is invalid upon this ground. If Senators believe that he knew and
countenanced a single act of bribery we need not conclude that we must expel him by a two-thirds
vote. We need only to conclude that his election was invalid and so declare by a majority vote.

But for the purpose of this particular case it is not necessary to raise the question of Mr. Lorimer’s
knowledge of any bribery in his behalf. I raise it only because personally I want to go on record against
the proposition hitherto advanced, that an act of bribery by a successful candidate does not invalidate
his election, but only taints the successful candidate himself.
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I conclude that this election was invalid under any possible view of the law. If the Senate so con-
cludes, it is our duty to so declare.

In consonance with his views Mr. Beveridge offered the following:

Resolved, That William Lorimer was not duly and legally elected to a seat in the Senate of the
United States by the Legislature of the State of Illinois.

Mr. James B. Frazier, of Tennessee, from the committee, also submitted indi-
vidual views dissenting from the majority report as follows:

As T understand the precedents as established by the Senate and the other branch of Congress
and now recognized as the law governing such cases, they are:

First. If the proof establishes the fact that the Member whose seat is in question because of alleged
bribery or corrupt practices resorted to in his election has himself been guilty of bribery or corrupt
practices, or knew of or sanctioned such corrupt practices, he may be unseated without reference to
the number of votes thus corruptly influenced.

Second. If the proof fails to show that the Member knew of or participated in or sanctioned such
corrupt practices, then, in order to justify unseating him, the proof must show that enough members
of the legislature voting for him were bribed or influenced by corrupt practices that deducting their
votes from the total vote received by him would reduce his vote below the constitutional majority
required for his election.

The testimony taken by the committee satisfies me that four members of the legislature were paid
money for voting for, or in consequence of having voted for, Senator Lorimer. One senator and three
representatives admitted under oath before the committee that they were paid money, and their admis-
sions and the facts and circumstances surrounding the transactions satisfy me that they received it
as a bribe for or in consequence of their votes for Senator Lorimer.

The four self-confessed bribe takers implicate three other members of the legislature who voted
for Senator Lorimer as the persons who bribed them. The testimony satisfies me that the three alleged
bribe givers were guilty of that offense. To my mind the man who bribes another is as corrupt as the
one who is bribed, and by his corrupt act of bribery he demonstrated the fact that he is none too honest
to receive a bribe if offered him.

While the proof is not clear or conclusive that these three bribe givers were themselves bribed or
corruptly influenced to vote for Senator Lorimer, when I take into consideration their corrupt conduct
as bribers of others, together with all the facts and circumstances surrounding this case, I can not
bring myself to agree with the majority of the subcommittee that their votes are free from taint or
corruption. These three votes added to the four confessedly bribed would make seven tainted votes.
Eliminate them, and the vote received by Senator Lorimer was less than a majority of the votes cast.

Mr. Frazier then concurs in the resolution offered by Mr. Beveridge.

The report of the committee was debated at length in the Senate on January
18, 23, 25, 26, 27; February 3, 6, 7, 9, 10, 13, 14, 21, 23, 24, 27, 28, and March
1, 1911. On March 1, the minority resolution submitted by Mr. Beveridge was dis-
agreed to—yeas 40, nays 46.

Two days later, on March 3,2 during consideration by the Senate of the defi-
ciency appropriation bill, Mr. Lorimer requested that an item granting him $25,000
for expenses incurred in defense of his title to his seat be rejected. After some debate
the item was disagreed to.

107. The Senate case of William, Lorimer, of Illinois, in the Sixty-
second Congress.

1Record, p. 3760.
2Record p. 1113.



184 PRECEDENTS OF THE HOUSE OF REPRESENTATIVES. §107

Instance wherein the Senate appointed, to investigate an election, a
special committee made up of members of the Committee on Privileges and
Elections.

Instance wherein a special committee was appointed with instructions
to investigate and report to the Senate upon the sources and use of a fund
alleged to have affected the election of a Senator.

A former decision by the Senate on a contested election does not pre-
clude reopening the case if additional evidence is discovered.

In passing on an election case the Senate exercises a judicial function,
and its decisions must be based upon legal principles and be in accordance
with the evidence.

On May 20, 1912, in the Senate, Mr. William P. Dillingham, of Vermont, from
the Committee on Privileges and Elections, submitted the report of the majority
of the committee in the second investigation of the election of William Lorimer,
of Illinois.

A prior investigation of the same election had been concluded by a vote in the
Senate confirming the Senator’s title to his seat.

The following chronological statement of the first investigation is thus set out
in the report:

The Forty-sixth General Assembly of Illinois met and organized January 6, 1909. On that day the
house elected Edward D. Shurtleff speaker.

The first vote for United States Senator in the separate houses of the legislature was taken
January 19, 1909. The first joint ballot for United States Senator was taken January 20, 1909. There
were 95 joint ballots for United States Senator. More than 150 different men were voted for, for United
States Senator, by that legislature.

The first vote for William Lorimer for United States Senator was cast May 13, 1909. William
Lorimer was elected Senator on the ninety-fifth joint ballot, taken on the 26th day of May, 1909.

There were 202 members of the legislature present and voting on the ninety-fifth ballot, May 26,
1909. On that ballot William Lorimer received 108 votes for United States Senator, Albert J. Hopkins
received 70 votes, and Lawrence B. Stringer received 24 votes. Senator Lorimer had a majority of 14
votes.

Two hundred and four members had been elected to the Forty-sixth General Assembly of Illinois.
Paul Zaable, a member of the house, died in January, and the vacancy was not filled at that session.
Frank P. Schmidt, a member of the senate, was not present at the taking of the ninety-fifth ballot.

The total number of Republicans elected to the house was 89; the total number of Democrats
elected to the house was 64. The total number of Republicans in the senate was 38; the total number
of Democrats in the senate was 13. The total number of Republican elected to both houses of the
legislature was 127; the total number of Democrats elected to both houses of the legislature was 77.

On the ninety-fifth ballot 55 Republican votes and 53 Democratic votes were cast for Mr. Lorimer.

William Lorimer was commissioned United States Senator by Gov. Deneen on May 27, 1909.

Senator Lorimer was sworn in and took his seat in the United States Senate June 18, 1909.

On April 30, 1910, the Chicago Tribune published the White story.

April 29, 1910, State’s Attorney Wayman filed a petition for and obtained an order calling a special
grand jury in Cook County.

May 2, 1910, the special grand jury convened and was sworn in.

1Second session Sixty-second Congress, Senate Report No. 769; Record, p. 6790.
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Lee O’Neil Browne was indicted on the 6th day of May, 1910, on a charge of bribing Charles A.
White to vote for Senator Lorimer.

May 28, 1910, Senator Lorimer made a speech in the United States Senate and demanded an
investigation of the charges made by the Chicago Tribune April 30, 1910.

On June 7, 1910, Clifford W. Barnes filed charges in the Senate of the United States against Sen-
ator Lorimer.

June 20, 1910, the United States Senate adopted a resolution providing for an investigation.

A subcommittee of the Committee on Privileges and Elections of the Senate of the United States,
of which Senator Burrows was chairman, was appointed to investigate the charges against Senator
Lorimer.

September 20, 1910, the subcommittee of the Committee on Privileges and Elections of the Senate
of the United States convened in Chicago to hear testimony. September 22, 1910, the subcommittee
of the Senate held its first public hearing.

The subcommittee of the Senate concluded the hearing of testimony in Chicago October 8, 1910.

December 7, 1910, the subcommittee of the United States Senate took further testimony in Wash-
ington, D. C., and on that day concluded the public hearings.

December 21, 1910, the Committee on Privileges and Elections of the Senate presented its report
to the Senate of the United States. The report exonerated Senator Lorimer and found:

“In our opinion the title of Mr. Lorimer to a seat in the Senate has not been shown to be invalid
by the use or employment of corrupt methods or practices.”

On January 9, 1911, Senator Beveridge submitted his views to the Senate of the United States,
dissenting from the report of the Committee on Privileges and Elections, and offered the following reso-
lution:

“Resolved, That William Lorimer was not duly and legally elected to a seat in the Senate of the
United States by the Legislature of the State of Illinois.”

On January 30, 1911, Senator Frazier, a member of the Committee on Privileges and Elections,
submitted his views to the Senate, concurring in the resolution offered by Senator Beveridge.

The report of the Committee on Privileges and Elections and the resolution of Senator Beveridge
were discussed and debated on the floor of the Senate at intervals until March 1, 1911.

On the 1st of March, 1911, the resolution of Senator Beveridge was determined in the negative
by the Senate; a roll call thereon resulted in a vote—nays 46, yeas 40.

The Sixty-first Congress adjourned sine die at noon March 4, 1911.

While the first investigation was still in progress, the senate of the Illinois
Legislature also appointed a committee to investigate the election. During the
investigation by the Illinois Senate the Record-Herald, a Chicago newspaper, pub-
lished an editorial in which the following language was used:

Do we know all there is to be known concerning the $100,000 fund that was raised to pay for
Lorimer’s votes?

The editorial attracted wide attention, and Herman H. Kohlsaat, the editor of
the paper, was summoned before the Illinois committee and gave the following testi-
mony:

Q. What is your full name?—A. Herman H. Kohlsaat.

Q. You are the editor and proprietor of the Chicago Record-Herald?—A. Yes.

Q. In February of this year, Mr. Kohlsaat, there was published in the Chicago Record-Herald an
editorial in reference to the senatorial action at Springfield. I will show you a copy of that editorial,
or what purports to be a substantial copy [handing document to witness].—A. (Examining document).
I think that is practically correct, because that is the way I felt and feel.

Q. That editorial, then, was written by you?—A. Dictated.

Q. You had information upon which that editorial was based?—A. Yes.

Q. Have you an objection to giving the committee that information?—A. Yes.
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Q. Well, do you object to giving the committee the information which you had, without at this time,
perhaps, identifying the individual or individuals who gave you the information?—A. Yes; because if
I did that it would naturally lead up to the main party in the controversy, and it would undo just
what I do not want to do.

Q. There were a number of editorials written along that same line, were there not?—A. Yes.

Q. About that time?—A. Yes. Shall I just tell this in my own way?

Q. Just tell it in your own way, yes.—A. Shortly after the Chicago Tribune published Representa-
tive White’s story last spring I met a friend of mine, a man of the highest character, intelligence, and
a man who does not make reckless statements, and he gave me a detailed account of the raising of
$100,000 to bring about the election of Mr. Lorimer. He gave it to me in confidence. I told him that
the confidence would not be betrayed. With that feeling of perfect security that this man’s information
that he gave me was absolutely reliable, I took the position that the election should be investigated
and came out editorially and backed the Tribune in its fight. The natural inclination in cases of that
kind, where there are two great papers striving in the same field for circulation, advertising, and influ-
ence, is to, in the language of the street, knock the other paper’s story. But I was so impressed with
the truth of this that I came out editorially next day after this and backed the Tribune in their story,
and have done it ever since.

As 1 say, this was given to me in confidence. The cardinal principle of an honorable, upright news-
paper man is confidence.

Q. Did he inform you that a fund of $100,000 had been raised to induce the election of Senator
Lorimer in the State of Illinois?—A. He did.

Q. Did he also tell you that the man or men who had raised that $100,000 fund desired to
reimburse themselves, or solicit 10 other men, residents of Chicago, to make that amount good?—A.
I must decline to answer.

Q. And did he tell you that he was one of the men so approached?—A. I decline to answer.

Q. Did he give you the name or names of men who approached him, and what they said to him
in connection with the matter?—A. I must decline to answer.

(Whereupon the committee went into executive session, at the conclusion of which the open session
was resumed and the following proceedings had:)

Chairman HELM. Mr. Kohlsaat, the committee has agreed that we will have to require you to
answer, and if you refuse that we will report the matter to the senate and request you to appear back
here next Wednesday to see what the senate desires to do in the matter. Will you still persist in
refusing to answer?—A. Yes.

Q. You decline to make any further disclosure?—A. Yes.

The witness persisted in refusing to divulge the name of his informant, until
April 5, 1911, when Clarence A. Funk, of Chicago, voluntarily appeared before the
committee as the informant referred to, and testified as follows:

Q. What is your full name, Mr. Funk?—A. Clarence S. Funk.

Q. Where do you live?—A. In Oak Park, Chicago.

Q. And what is your business?—A. I am general manager of the International Harvester Co.

Q. I direct your attention to a conversation that you had with Edward Hines, of the Edward Hines
Lumber Co., in the latter part of the month of May, 1909, or the early part of the month of June,
1909. Did such a conversation take place?—A. Well, I can not identify the month. I had a conversation
with Edward Hines shortly after Lorimer was elected United States Senator by the legislature.

Q. Well, it is in the record here that the election of Senator Lorimer was on the 26th of May, 1909.
Directing your mind to that time, or about that time, when was it that this conversation occurred?—
A. It was shortly after that. I could not say whether it was 5 days or 10, but it was within a short
time afterwards.

Q. Where did that conversation take place?—A. Union League Club, Chicago.

Q. And with whom was the conversation?—A. Edward Hines.

Q. Was the conference arranged in any way or was it more or less accidental?—A. I met Mr. Hines
accidentally, and he said he had been trying to get a chance to see me or get time to see me.
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Q. Now, will you tell the committee, Mr. Funk, what occurred and what was said at that conversa-
tion by Mr. Hines and by yourself?—A. Do you want me to undertake to repeat verbatim?

Q. As near as you can remember; otherwise the substance of the conversation.—A. Well, he said
I was just the fellow he had been looking for, or trying to see, and said he wanted to talk to me a
minute. So we went and sat down on one of the leather couches there on the side of the room, and
without any preliminaries, and quite as a matter of course, he said, “Well, we put Lorimer over down
at Springfield, but it cost us about a hundred thousand dollars to do it.” Then he went on to say that
they had had to act quickly when the time came; that they had had no chance to consult anyone before-
hand. I think his words were these “We had to act quickly when the time came, so we put up the
money.” Then he said “We—now we are seeing some of our friends so as to get it fixed up.” He says
they had advanced the money; that they were now seeing several people whom they thought would
be interested to get them to reimburse them. I asked him why he came to us. I said “Why do you come
to us?”—meaning the harvester company. He said, “Well, you people are just as much interested as
any of us in having the right kind of a man at Washington.” Well, I said—I think I replied, and said,
“We won’t have anything to do with that matter at all.” He said, “Why not?” I sad, “Simply because
we are not in that sort of business.” And we had some aimless discussion back and forth, and I
remember I asked him how much he was getting from his different friends. He said, “Well, of course
we can only go to a few big people; but if about 10 of us will put up $10,000 apiece that will clean
it up.” That is the substance of the conversation. I am repeating it verbatim just as far as I can, Mr.
Chairman. I do not undertake to say that is absolutely exact.

I left him then in just a moment. As I left he asked me to think it over. I made no reply to that.
I just walked away.

This testimony was given wide publicity through the public press and on the
following day, April 6,1 in the Senate, Mr. Robert M. La Follette, of Wisconsin, pre-
sented as privileged the following resolution with the request that it lie on the table
subject to call:

Whereas the Senate by resolution adopted on the 20th day of June, 1910, authorized and directed
the Committee on Privileges and Elections to investigate certain charges against William Lorimer, a
Senator from the State of Illinois and to report to the Senate whether in the election of said Lorimer
as a Senator of the United States from said State of Illinois there were used and employed corrupt
methods and practices; and

Whereas said committee, pursuant to said resolution, took the testimony of a large number of wit-
nesses, reduced the testimony to printed form, and reported the same to the Senate, which was there-
after considered and acted upon by the Senate; and

Whereas the Illinois State Senate thereafter appointed a committee to investigate like charges
against William Lorimer and to report to said State senate whether in the election of said Lorimer
to the United States Senate corrupt methods and practices were employed and used; and

Whereas as it appears from the published reports of the proceedings of the said Illinois State
Senate committee that witnesses who were not called and sworn by the committee of this Senate
appointed to investigate said charges have appeared before the said committee of the Illinois State
Senate, and upon being interrogated have given important material testimony tending to prove that
$100,000 was corruptly expended to secure the election of William Lorimer to the United States Senate:

Resolved, That Senators John D. Works, Charles E. Townsend, George P. McLean, John W. Kern,
and Atlee Pomerene be, and they are hereby, appointed a special committee, and as such committee
be, and are hereby, authorized and directed to investigate and report to the Senate whether in the
election of William Lorimer, as a Senator of the United States from the State of Illinois, there were
used and employed corrupt methods and practices; that said committee be

1First session Sixty-second Congress, Record, p. 101.
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authorized to sit during the sessions of the Senate and during any recess of the Senate or of Congress,
to hold sessions at such place or places as it shall deem most convenient for the purposes of the inves-
tigation, to employ stenographers, to send for persons and papers, to administer oaths, and to report
the results of its investigation, including all testimony taken by it; and that the expenses of the inquiry
shall be paid from the contingent fund of the Senate upon vouchers to be approved by the chairman
of the committee.

108. The Senate case of William Lorimer in the Sixty-second Congress,
continued.

Decision by committee that defense of res adjudicata could be invoked
against reconsideration of election case once passed upon was rejected by
the Senate.

Decision by committee that payment to members of legislature of
money not shown to have been paid for specific purpose of electing Sen-
ator did not invalidate election, overruled by Senate.

The Senate invalidated an election procured by corrupt practices with-
out holding the Senator cognizant of the corrupt practices on which invali-
dated.

On June 7, 1911, the Senate agreed to the following resolution:

Resolved, That a committee of the United States Senate consisting of the following members of the
Committee on Privileges and Elections: Senators Dillingham, Gamble, Jones, Kenyon, Johnston,
Fletcher, Kern, and Lea, be, and are hereby, authorized, empowered, and directed forthwith to inves-
tigate whether in the election of William Lorimer as a Senator of the United States from the State
of Illinois there were used and employed corrupt methods and practices.

That said committee be authorized to sit during the sessions of the Senate and during any recess
of the Senate or of Congress; to hold sessions at such place or places as it shall deem most convenient
for the purpose of the investigation; to employ stenographers, counsel, accountants, and such other
assistants as it may deem necessary; to send for persons, books, records, and papers; to administer
oaths; and as early as practicable to report to the Senate the results of its investigation, including all
testimony taken by it; and that the expenses of the inquiry shall be paid from the contingent fund
of the Senate upon vouchers to be approved by the chairman of the committee.

The committee is further and specially instructed to inquire fully into and report upon the sources
and use of the alleged “jack-pot” fund, or any other fund, in its relation to and effect, if any, upon
the election of William Lorimer to the Senate.

At the outset of the investigation, counsel for Mr. Lorimer raised the issue of
res adjudicata, contending that the case had been fully investigated and finally
determined by the Senate and such action was a bar to further proceedings ques-
tioning the validity of the election.

In support of this doctrine Mr. D. Upshaw Fletcher, of Florida, said2 in the
Senate:

This case has been adjudicated; the action taken March 3, 1911, was final and forever settled the
question involved, certainly in the absence of new evidence of such a nature that, had it been intro-
duced before, would or might have produced a different result.

This case was passed upon by the Senate of the Sixty-first Congress, the term expiring March 4,
1911. Some 30 changes had taken place in the membership of the Senate by the time the Sixty-second
Congress convened. Owing to these changes this case was ordered retried—the alleged grounds being,
however, that new evidence had been discovered, which, if presented and considered,

1First session Sixty-second Congress, Record, p. 1732.
2Second session Sixty-second Congress, Record, p. 8725.
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would make a different case. Many Senators believed additional and newly discovered evidence existed,
and in view of the charges made it would be advisable to make another investigation and ascertain
what new facts could be uncovered. This action will likely serve as a precedent—although the Senate
treats each case, apparently, from the standpoint of power and might—that is liable to plague us in
future. In similar cases the Senate adopted the doctrine of res adjudicata, as far back as 1858.

The change of the personnel of the Senate should not prompt a change of decision reached as
judges acting in a judicial capacity any more than a change in the individual justices on the bench
should of itself give grounds for the rehearing of a cause. Unless a different case is presented involving
different facts or additional, material facts not known before, clearly it must be recognized as an unjust
interference, wrongfully imposing expense and trouble, to repeatedly bring to the bar a Senator and
require him time after time to defend his right to his seat in this body. If, in the Sixty-first Congress,
he is tried, and again in the Sixty-second, can he not be in the Sixty-third and Sixty-fourth, and yearly
to the end of his term? When is the judgment of the Senate to be conclusive, and forever bar any fur-
ther proceedings to adjudicate the same question? The authorities uniformly hold that the rule of res
adjudicata applies in this case, and is a complete answer to the resolution offered and now pending.
The report of the committee sets forth a number of authorities, and I will not elaborate upon them.
The Senate has the power to force a reexamination of the questions and a new vote by a new Senate
on a resolution to the same effect as the one previously voted on, but that is not the same thing as
having the legal or moral right to do so.

In opposition to this view Mr. Luke Lea, of Tennessee, said: !

The question of law presented is whether the Senate has a right now to consider this case, since,
on March 1, 1911, by a vote of 46 to 40, a resolution was adopted declaring the election of Senator
Lorimer valid. The second question, one of fact, is whether this record now before the Senate estab-
lishes the election of Senator Lorimer to have been obtained by corrupt methods and practices.

Considering the question of law first, the plea of res adjudicata was pleaded after the conclusion
of all the testimony and immediately prior to the conclusion of the hearings by the special investigating
committee. It presents to the Senate the question of whether the plea of res adjudicata, as known to
court practice, can prevent a reconsideration by the Senate of this case upon its merits.

The judicial functions of the Senate in passing upon the election and qualifications of its Members
are purely incidental and subsidiary to its principal functions, which are legislative. The distinction
between the functions of a legislative body and a judicial tribunal is that those of the legislative body
are necessarily never final, while those of the judicial tribunal must necessarily be final. It is conceded
that the plea of res adjudicata, can never be properly invoked in court until there is a final judgment,
and as there never can be a final judgment in a legislative body, whose judicial functions are merely
incidental to its legislative functions, the plea of res adjudicata, can never be properly plead.

The true doctrine is that the Senate should never reopen an election case for the purpose of permit-
ting a changed political complexion to reverse a former verdict, but that the Members of the Senate
should never hide behind a technical plea to avoid correcting a former erroneous decision; that an elec-
tion case is never finally decided until it is decided right upon the fullest and fairest investigation and
consideration of all the facts that can possibly be obtained. The reason for such a rule is apparent.
If a changed political complexion would justify the reversal of the former verdict, then election cases
would be decided, not according to their merits or justice to the parties, but according to the dominant
political opinion of the Senate. On the other hand, the reason is equally strong that the Senate should
reopen an election case wherever there is new or material evidence or where, on the whole record, from
an equitable standpoint, it should reconsider its former verdict either for or against the Member whose
seat is contested.

1Record, p. 8884.
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The report says:

One of the most elementary doctrines of the law, perhaps the one most universally accepted, is
the doctrine of res adjudicata.

The rule of res adjudicata, is in force in every American court and in every governmental body
or organization that performs, even though but incidentally, judicial functions. The Cyclopedia of Law
and Procedure cites the following bodies, boards, and officers whose judgments have been held to con-
stitute res adjudicata, (vol. 23, pp. 1219-1221):

Courts-martial; church judicatories; Commissioner of Patents; Comptroller of the Currency; col-
lector of customs; Board of Land Commissioners; road commissioners in adjudicating upon the necessity
of a road and in locating and making assessments for it; the common council of a city in canvassing
election returns; board of city police commissioners acting as a court for the trial of members of the
police force. An these subordinate and merely quasi judicial agencies, and many others of similar char-
acter, are bound by the law of res adjudicata when they seek to review their former decisions in a
matter involving the exercise of a judicial function.

The Senate has held that the doctrine of res adjudicata, is applicable to election cases and in
numerous instances has enforced and applied that doctrine.

The majority then cite numerous authorities and precedents and continue:

Counsel for Senator Lorimer might well have withheld filing the plea until some resolution was
offered declaring the election invalid. The resolution appointing this committee directed an investiga-
tion of the election. If, as a result of that investigation or otherwise, any resolution should be hereafter
offered to the Senate declaring that the election of William Lorimer as a Senator from Illinois was
illegal and invalid, when such a resolution is offered it would be in order for Senator Lorimer to invoke
the defense of res adjudicata. Until such a resolution is offered and under consideration in the Senate
there would be no occasion, measured by the analogies of a pleading in a court of law or in equity,
for a Senator formally to present his defense. The Senate by the adoption of the resolution appointing
this committee did not vacate or attempt to vacate the former judgment. Neither Senator Lorimer nor
anyone else could know what the Senate meditated doing when the investigation was concluded—could
not know whether or not any resolution would even be offered assailing the validity of the election
in question. But the plea serves to call to the attention of this committee the question of res adjudicata;
and this committee deems it its duty to present to the Senate the facts and the contentions bearing
on that question so that the Senate may, as the defense of res adjudicata is made, understand that
any resolution which may be offered would be subject to the defense of res adjudicata.

In the argument submitted in behalf of Senator Lorimer the case is thus ana-
lyzed:

There was in the case at bar (A) a final judgment (B) by a competent tribunal invested with com-
plete jurisdiction to try the issue; (C) the parties to the former judgment are the same parties as are
now in controversy, and (D) the issues and causes of action were precisely the same. When these ele-
ments are present the former judgment is a bar not only to what was actually litigated in the former
suit, but to all matters that might have been litigated under the issues thereof.

The majority agree that each of the enumerated elements is present in the case,
and that a resolution declaring against the validity of the election would be subject
to the defense of res adjudicata.

The majority say as to the first item:

(A) The adjudication by the Senate, by its action of March 1, 1911, on the resolution, was final.
By that action the Senate finally adjudged that Senator Lorimer was duly and legally elected to a seat
in the Senate of the United States. As pointed out by counsel for Senator Lorimer, “If the resolution
had been adopted Senator Lorimer would have been unseated, and he could not have asked the Senate
at the Sixty-second Congress to rehear him and change its judgment.” Manifestly, the judgment, if
against him, would have been final, and equally plain
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is the fact that the judgment for him was also final. No contention can be made that the form of the
resolution prevents its being considered a final judgment.

The sentence or decision of the Senate is all contested election cases and in all expulsion cases
has been made by resolution. Counsel cites many cases in the Senate by some of which the title of
a Senator to his seat has been confirmed and by others of which expulsion has been defeated, where
the judgment of the Senate was expressed by the determination of a resolution in the negative. We
deem it unnecessary to review these cases.

The courts have decided that the determination of a matter of election by the adoption of a resolu-
tion in a legislative body constitutes a final adjudication. (State of Maryland v. Jarrett & Harwood,
17 Md., 309; Opinion of the Justices, 56 N.H., 570.)

As to the second item:

(B) The Senate was a tribunal competent to render the judgment.

The numerous decisions of the courts and of the Senate itself cited of this report establish that
the Senate, in passing upon an election case, is a court exercising purely judicial functions. Moreover,
the jurisdiction of the Senate in such a matter is exclusive.

Herman on Estoppel says (see. 131, p. 143):

“A much more conclusive effect is given to judgments of courts of exclusive jurisdiction than to
judgments of courts which have only concurrent jurisdiction.”

The fact that the judgment was rendered by a divided court does not detract from its conclusive-
ness as res adjudicata. It has been held by the Supreme Court of the United States, and by many other
courts, that the fact the former judgment was pronounced by a divided court, or even a court equally
divided, as sometimes happens in cases of affirmance by operation of law in courts of appellate review,
makes the judgment none the less binding. (Durant v. Essex County, 7 Wall., 107; McAllister v. Ham-
ilton, 61 S. C., 6; 39 S. E., 182; Kolb v. Swann, 68 Md., 516; 13 Atl., 379.)

As to the third item:

(C) The parties to the proceeding are the same.

In cases of judgments in rem identity of parties is not an element essential to the application of
the doctrine of res adjudicata because in such a case the former judgment includes not only the parties,
but the whole world. In the Fitch and Bright case the Senate treated the former judgment as a judg-
ment in rem. When the judgment is in personam, the law requires that the parties in the second pro-
ceeding be the same as the parties in the proceeding leading to the former judgment. In any proceeding
against the validity of the election of William Lorimer the plaintiff would be the Senate itself in its
inquisitorial or prosecuting capacity and the defendant would be, of course, William Lorimer. Much of
the law of res adjudicata has been borrowed by modern jurisdictions from the civil law of Rome. In
the Roman law the respective parties were known as the actor and the reus. In legal contemplation
the judgment pronounced by the Senate, March 1, 1911, was in the action of the United States Senate,
actor, v. William Lorimer, reus. The Government and its branches and agencies are subject to the oper-
ation of the law of res adjudicata the mine as individuals. (See the decision of the Supreme Court of
the United States in United States v. California & Oregon Land Co., 192 U.S., 355.)

As to the fourth item:

(D) If, as a result of this investigation, there should be presented to the Senate a resolution that
the election of William Lorimer was invalid, then the issue raised by that resolution would be precisely
the same as that in the proceeding leading to the judgment of March 1, 1911, whereby the Senate adju-
dicated that the election of William Lorimer was valid and legal. Beyond all question, complete identity
of issue is shown by the record.

The majority therefore conclude:

Your committee, therefore, concludes that both on principle and by authority the action of the
Senate March 1, 1911, deciding that the election of William Lorimer was valid and legal, con-
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stitutes res adjudicata as against any subsequent attempt to have the Senate decide that the election
was not valid and legal.

In this connection it is well to direct attention to the fact that the principle of res adjudicata
embraces not only what was actually determined, but extends also to every matter which, under the
issues, the parties might have litigated. As pointed out in the briefs submitted, there is some misunder-
standing as to the law of res adjudicata, due to attempts to cover the whole subject by definite rules
intended to be applicable to all cases. Where the issues are the same the bar of the former judgment
extends not only to points actually decided but to all the points and questions which could have been
litigated under the issues in the former proceeding. Where the issues are not the same and where a
former judgment is relied on simply as an estoppel on some limited issue that is common to both pro-
ceedings, then the law is that the former judgment is conclusive only as to what was actually decided.
But the latter principle has no possible application here because, beyond all question, the issue would
be the same as it was in the former proceeding in the Senate, namely, whether the election of William
Lorimer as a Senator from Illinois was valid and legal. The rule that where the former judgment was
upon the same issues it is a bar not only as to what was actually litigated and decided, but as to every-
thing that might have been litigated under the issues in the former proceeding, has, as said by Herman
on Estoppel (sec. 125, pp. 133, 134), “not only gone unchallenged for more than a half century, but
a uniform and unbroken line of cases has given it approval.”

Everything that has been brought forward in the present investigation could have been presented
and litigated in the former proceeding under the issues thereof. The existence of the evidence with the
taking of which the present hearing was begun, namely, the testimony of Clarence S. Funk, was known
to some Senators at the time of the former hearing of this matter before the Senate. Mr. Kohlsaat,
the editor of the Chicago Record-Herald, sent telegrams and letters to a number of Senators advising
them of the existence of that evidence during the pendency of the question before the Senate and before
its final action. The former committee permitted the Tribune to be represented before it by counsel.
The editor of the Tribune knew from Mr. Kohlsaat of the existence of that evidence while the sub-
committee was sitting in Chicago engaged in taking the testimony. (Record, 2001-2003.) No effort was
ever made by those who undertook to present all the evidence and who knew of the Funk story to
present in that proceeding any phase of the subject covered by the testimony of Mr. Funk. Manifestly
no judicial tribunal should encourage the trying of a case by piecemeal. The very object of courts is
to put an end to controversy. And no court would permit a party who has knowledge of his evidence
to withhold it at the first trial for the purpose of getting a second trial if defeated in the first.

As an application of the principle established by the authorities last referred to, the law is clearly
to the effect that newly discovered evidence furnishes no ground for avoiding the bar of a former final
judgment. Some of the laity may have the impression that a former judgment can be nullified by
bringing forth at a second hearing newly discovered evidence. No law author and no court recognizes
any such exception to the doctrine of res adjudicata.

The authorities make it plain that the Senate is barred by the rule of res adjudicata from
reopening and rehearing this case on the ground of newly discovered evidence.

But the newly discovered evidence question is not one of great importance in this matter, for the
reason that even if the doctrine of res adjudicata were not in the way no case whatever has been made
out that would warrant the granting of a new trial on the ground of newly discovered evidence. In
that class of cases where the courts set aside verdicts and grant new trials for newly discovered evi-
dence, there are certain well-defined limitations upon granting new trials on that ground. The granting
of new trials on the ground of newly discovered evidence is a power cautiously exercised by the courts,
and the strictest rules are applied in examining an application on such a ground.

In the first place, the evidence newly discovered must be “of such a character and strength that
it is reasonably certain that it would have produced an opposite result if produced at the trial”; the
new evidence must be incontrovertible and conclusive. (29 Cyclopedia of Law and Procedure, 900-902,
and several hundred decisions cited in notes; 23 Cyclopedia of Law and Procedure, 1031.) “The evidence
must not be merely cumulative or corroborative or merely intended to impeach some
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of the witnesses at the former trial.” (Same authorities, and 29 Cyclopedia of Law and Procedure, 907—
918.)

In the next place, the evidence must actually have been discovered after the time of the former
trial, and the party seeking the new trial must excuse his failure to produce the new evidence by
showing that he failed to discover it, notwithstanding the exercise of due diligence by him. Of course,
if the party knows of the new evidence at the time of the former trial, such knowledge is a complete
bar to the granting of a new trial on this ground. (29 Cyclopedia of Law and Procedure, 885, 886, et
seq.; 23 Cyclopedia of Law and Procedure, 103.)

The record clearly shows in the present proceeding that the existence of the principal new evidence
which it may be claimed was the occasion for making the new inquiry was known to some Senators
at the time of the former hearing before the Senate.

Moreover, the granting of new trials on the ground of newly discovered evidence is usually to the
party defendant. (6 Pomeroy’s Equity Jurisprudence, edition of 1905, sec. 661; 23 Cyclopedia of Law
and Procedure, 1030.) Few, if any, cases can be found where such relief was granted to one who occu-
pied the position of plaintiff in the former trial. The reason for this is that it generally lies within the
power of the party plaintiff to dismiss his proceedings and to start them anew if he deems his evidence
insufficient, especially if he had any intimation that additional evidence could be produced.

The new evidence introduced on this hearing was mainly of these three classes: (1) Rumor, gossip,
and opinion about various members of the Illinois Legislature; (2) evidence such as the testimony of
Clarence S. Funk as to talk of a fund in connection with the senatorial election, which we show else-
where was known by those urging this reinvestigation while the former one was in progress; (3) evi-
dence favorable to Senator Lorimer, contradicting certain testimony adverse to him, and explaining
many circumstances not explained on the first investigation.

Of course, the evidence of the third class furnishes no newly discovered evidence to overturn the
former judgment.

No one could say that the evidence of the first class was conclusive. It was not even evidence in
any legal sense. Thousands of pages of the record contain testimony of this kind, which would not have
been competent under any rules governing the admissibility of evidence, but which was received by
this committee in order to obtain every possible matter of information bearing on the situation. For
example, there was evidence that some members of the Illinois Legislature, several months after the
senatorial election, were seen in possession of a number of $100 bills. The possession of such money
was no evidence that it was acquired corruptly, for it is at least as reasonable to infer that it was
obtained honestly. But if it appeared the member was unable to account clearly for the possession of
the money, and if there were anything to indicate a possibility that the money was obtained as a result
of corrupt practices, there is no reason whatever for inferring from the fact of possession of the money
by such a member that the money was received as a payment for voting for Senator Lorimer. Such
a member voted on several hundred measures in the session. One of the laws enacted at that session
limited the hours of work for women in factories to 10 hours. It would be absurd to say that the posses-
sion of the money was proof that a member who voted for that law was paid for so doing. It is equally
absurd to contend that the mere fact that some member of the legislature not in any way otherwise
subject to any imputation of corruption in voting for Mr. Lorimer, was in possession of money several
months after the election, was evidence that he had received that money for voting for Senator
Lorimer. All the evidence of this class was lacking in that conclusiveness essential to the granting of
new trials on the ground of newly discovered evidence.

So, even if it were proper to vacate the former judgment on the ground of newly discovered evi-
dence, there is no newly discovered evidence to which attaches conclusiveness and the other elements
uniformly recognized by the courts as necessary to be present in order to warrant granting a new trial
on the ground of newly discovered evidence.

If a tribunal will not respect its own judgments it can not expect others to do so. This committee
submits the enforcement of the doctrine of res adjudicata is essential to uphold the dignity of the court
pronouncing the judgment in this case. The reasons which call for the enforcement of the doctrine of
res adjudicata by the courts apply even more strongly to the Senate.
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Our conclusion is the doctrine of res adjudicata applies here and the former judgment of the Senate
rendered March 1, 1911, herein is conclusive.

109. The Senate case of William Lorimer in the Sixty-second Congress,
continued.

Instance wherein the Senate, after investigating an election and
declaring it valid, again investigated and reversed its decision.

Report of committee minority declaring that Senate in ordering a
second investigation thereby passed upon question of res adjudicata was
sustained by the Senate.

Instance wherein minority views, holding a Senator elected by corrupt
practices and therefore not entitled to his seat, were sustained by the
Senate.

The Senate recognizes no precedents save those established by itself
in analogous cases.

The Senate having invalidated the election of a Senator, no action was
taken on a proposition to reimburse him for expenses incurred in defense
of title to his seat.

Minority view submitted by Mr. Lea, signed also by Mr. William S. Kenyon,
of Towa, and Mr. John W. Kern, of Indiana, join issue on the question of res
adjudicata as follows:

An effort was made, as is shown by the report of the action of the committee on March 27, 1912,
to rest the action of the committee in this case upon the plea of res adjudicata. We do not believe that
such a plea is applicable or tenable in this case.

As we understand the procedure, the resolution relative to the second investigation of the election
of Senator Lorimer was referred to the Committee on Privileges and Elections to report whether a new
investigation was warranted, and that the committee in reporting the resolution ordering another
investigation in fact reported that there was sufficient grounds for another investigation, and the
Senate, in adopting this report of the Committee on Privileges and Elections and the resolution pre-
sented creating this committee, on June 7, 1911, ordered a new trial, and in ordering a new trial acted
upon the question of res adjudicata—the plea of res adjudicata being such as can be made on the
motion of the court or the tribunal acting as a court at any time—and that the committee appointed
under the resolution adopted on June 7, 1912, should not, under the authority of its appointment, make
any report upon the law involving the right of the Senate to reopen the case, but that said committee
had only authority to make a report responsive to the resolution appointing and instructing the com-
mittee.

In election cases before the Senate a mistake is frequently made in drawing a comparison between
such a trial and a criminal trial in court. Analogies are frequently misleading, and an analogy between
the trial of an election case by the Senate and a criminal case is most misleading. The comparison,
if drawn, should be between the trial of a Senate election case and a civil case before a court.

Subsection 1 of section 5 of Article I of the Constitution of the United States provides:

“Each House shall be the judge of the election, returns and qualifications of its own Members.”

So that no precedents or decisions of courts or other legislative bodies can have any but argumen-
tative weight in the determination of an election case in either House of Congress.

The Senate is not bound by any precedents, and the only ones that are of any value in the deter-
mination of such a question are those which have been made by the Senate in determining similar
cases heretofore.

It is submitted that there is no precedent of the Senate of the United States holding that a con-
tested-election case may not be reopened, and at least there are dicta to the contrary.
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After discussing cases referred to by the majority the minority say:

Summarizing these cases we find not a single one that has held that the Senate could not reopen
a contested-election case on the ground of newly discovered evidence; but, on the contrary, we find
statements in support of a report against reopening a case, from which the inference can be fairly and
logically drawn that if there had been newly discovered evidence the case should have been reopened,
and an unacted upon report by the Committee on Privileges and Elections in favor of reopening on
the ground of newly discovered evidence a contested-election case that had been finally decided.

The instructions to the committee to report upon the sources and uses of an
alleged jack-pot fund is thus complied with by the majority:

This committee was specially instructed to inquire fully into and report upon the sources and use
of the alleged jack-pot fund, or any other fund, in its relation to and effect, if any, upon the election
of William Lorimer to the Senate.

The committee has hereinbefore specifically reported its inability to find any evidence of the exist-
ence of a jack pot or any other fund raised or used for the purpose of affecting such election.

After discussing exhaustively the evidence submitted in the case the majority
conclude:

The Senate has once solemnly and deliberately passed upon the charges made against him. Its
judgment, after a full investigation and extensive argument, was in his favor, and should stand unless
new and convincing evidence is produced establishing corruption in his election. This rule is more lib-
eral toward the Senate and the people than toward Mr. Lorimer, because if the judgment had been
against him he would have been bound by it, and no amount of proof showing the injustice of the deci-
sion against him would secure its reversal and his reinstatement as a member of this body.

Absolutely no new and substantial evidence has been produced or discovered on this reinvestiga-
tion showing that he was elected by corruption, and we believe that all the rules of law, judicial proce-
dure, and justice require that the former judgment of the Senate should be held to be conclusive and
final.

There is absolutely no evidence in all the testimony submitted intimating, suggesting, or charging
that William Lorimer was personally guilty of any corrupt practices in securing his election, or that
he had any knowledge of any such corrupt practices, or that he authorized anyone to employ corrupt
practices in his election.

We are convinced that no vote was secured for him by bribery; that whatever money White,
Beckemeyer, Link, Holstlaw, or any other person received was not paid to him or them by anyone on
Mr. Lorimer’s behalf or in consideration of or to secure such vote or votes for him; that neither Edward
Hines nor anyone else raised or contributed to a fund to be used to secure his election; that his election
was the logical result of existing political conditions in the State of Illinois, and was free from any
corrupt practice, and therefore we must find, and we do find, that William Lorimer’s election was not
brought about or influenced by corrupt methods and practices.

From this conclusion the minority dissent and after commenting on the evi-
dence say:

In considering the evidence presented in this case, it must be borne in mind that the crime of
bribery is distinct from nearly every other crime, in that both parties to it have the same incentive
and desire, springing from the instinct of self-preservation, to conceal the crime. In nearly every other
crime the person wronged or injured is influenced by motives of revenge or desire for reparation or
satisfaction to assist the State in securing the facts and punishing the offender. But in bribery both
the bribe giver and the bribe taker are equally guilty and equally desirous of concealing the truth and
cheating justice. In nearly every case of bribery proof thereof must rest solely upon circumstantial evi-
dence.
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But in this case there are confessions by four men that their votes were secured by bribery, and
their confessions are corroborated by strong circumstantial evidence.

If bribery can not be proved in the Senate by confessions of the bribe takers, corroborated by strong
circumstantial evidence, then the conclusion is irresistible that only express contracts of bribery, duly
authenticated by witnesses, can establish that crime to the satisfaction of the Senate of the United
States.

We are of the opinion that the evidence in this investigation shows conclusively that the following
votes for William Lorimer were obtained by corrupt methods: Charles A. White, H. J. C. Beckemeyer,
Michael Link, Joseph S. Clark, Henry A. Shepherd, Charles Luke, D. W. Holstlaw.

As the vote of the bribe giver is equally corrupt as that of the bribe taker, we include the following
votes: Lee O’Neil Browne, Robert E. Wilson, John Broderick.

In view of the proof showing that the 10 votes of the members set out above were obtained by
corruption, circumstantial and other evidence show that the following votes were also obtained by cor-
rupt methods and practices: W. C. Blair, Thomas Tippitt, Henry L. Wheelan, John H. DeWolf, Cyril
R. Jandus.

Believing that the confessions of the members of the legislature, strengthened by corroborating cir-
cumstances and by other evidence relating to the members of the legislature who did not confess, estab-
lish conclusively not only that at least 10 votes were purchased for the purpose of electing William
Lorimer to the Senate, but that the record reeks and teems with evidence of a general scheme of
corruption, we have no hesitancy in stating that the investigation establishes, beyond contradiction,
that the election of William Lorimer was obtained by corrupt means and was therefore invalid.

In accordance with these findings the minority recommend the following resolu-
tion:

Resolved, That corrupt methods and practices were employed in the election of William Lorimer
to the Senate of the United States from the State of Illinois, and that his election was therefore invalid.

The report of the committee and the resolution offered by the minority were
exhaustively debated in the Senate on June 4, 5, 7, 8, July 6, 8, 9, 10, 11, 12, and
13.

On June 13, the minority resolution was agreed to, yeas 55, nays 28.

On August 10,2 Mr. Joseph F. Johnston, of Alabama, from the special com-
mittee appointed to investigate the election of William Lorimer, submitted an
amendment to the deficiency appropriation bill proposing to pay Mr. Lorimer
$35,000 as reimbursement for expenses incurred in defense of his title to his seat.
The proposed amendment was referred to the Committee on Appropriations, which
took no further action thereon.

1Second session Sixty-second Congress, Record, p. 10643.
2 Record, p. 10643.



Chapter CLXIV.!
TESTIMONY IN CONTESTED ELECTIONS.

1. Rules of Elections Committee. Section 110.
2. Extension of time for taking. Sections 111-116.
3. Evidence taken ex parte. Section 117.

110. Rules of the elections committees for hearing a contested election
case.—Committees on Elections in the House of Representatives have adopted
rules to govern the hearing of a contested case. The rules, as amended in 1923,
are as follows:

1. All proceedings of the committee shall be recorded in the journal, which shall be signed by the
clerk.

2. No paper shall be removed from the committee room without the permission of the committee,
except for the purpose of being printed or used in the House.

3. Each contestant shall file with his brief an abstract of the record and testimony in the case.
Said abstract shall, in every instance, cite the page of the printed testimony on which each piece of
evidence referred to in his abstract is contained. If the contestee questions the correctness of the
contestant’s abstract, he may file with his brief a statement setting forth the particulars in which he
takes issue with the contestant’s abstract; and may file an amended abstract setting forth the correct
record and testimony.

4. The time allowed for argument before the committee, unless otherwise ordered, shall be divided
as follows: The contestant or his counsel shall be limited to one hour in opening; the contestee or his
counsel shall follow for a period not exceeding one hour and a half; and the contestant or his counsel
shall be entitled to half an hour in closing.

5. No persons shall be present during any executive session of the committee except members of
the committee and the clerk.

6. All papers referred to the committee shall be entered on the House docket by the House docket
clerk according to the number of the packages, and they shall be identified upon the docket.

7. Nothing contained in these rules shall prevent the committee, when Congress is in session, from
ordering briefs to be filed and a case to be heard at any time the committee may determine.

8. The words “and without unnecessary delay” in the third line of section 127 of the Revised Stat-
utes, as amended by the act of March 2, 1887, shall be construed to mean that all officers; taking testi-
mony to be used in a contested-election case shall forward the same to the clerk of the House of Rep-
resentatives within 30 days of the completion of the taking of said testimony.

9. The foregoing rules shall not be altered or amended except by a vote of a majority of all the
members of the committee.

111. The Pennsylvania election case of Hawkins v. McCreary in the
Sixty-second Congress.

1 Supplementary to Chapter XXIII.
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Although the contestant delayed the filing of testimony and briefs
beyond the statutory time, the House, in view of the seriousness of the
charges, consented to hear the case.

Irregularities insufficient to change the result of the election do not
justify a contest.

Where it appeared that even if contestant’s contentions were conceded
the contestee would still have a majority of the votes cast, the House con-
firmed the title of sitting Member.

Although it appeared that fraud and illegal practices were prevalent
in the general election, yet in the absence of legal proof that the fraud
and illegal methods complained of entered into the particular election
under consideration the House declined to vacate the seat.

On February 15, 1913, Mr. Henry M. Goldfogle, of New York, from the Com-
mittee on Elections No. 3, submitted the report in the Pennsylvania case of Frank
H. Hawkins v. George D. McCreary.

The filing of testimony in this case was delayed beyond the time provided by
law, and the report explains:

The contestant delayed the filing of the testimony in the case until some time during the second
session of the Sixty-second Congress. The contestant’s brief was not filed or submitted until after the
third session began. According to the request of the counsel for the contestant, a hearing of the case
was not held until the third session. In view of the serious charges of fraud and corruption and of

illegal registration and illegal voting at the congressional election in said congressional district in 1910,
your committee, notwithstanding the delay referred to, concluded to hear the case.

Upon hearing the evidence in the case the committee found:

Allowing the contestant the votes which he claims should have been counted for him and deducting
them from the number credited on the returns to the contestee, and entirely eliminating from the
returns the votes in the districts wherein it was shown irregularities either in registration or voting
occurred, it would still appear that the contestee, Mr. McCreary, had a majority of the remaining votes.

As to charges of fraud:

While it was charged and from the evidence it appeared that at the time of the election in 1910
and for years prior to that time, gross evasion of law, illegal registration, fraudulent voting, and cor-
rupt conduct had occurred in Philadelphia, yet legal proof was lacking to establish the fact that the
fraud and corruption and illegal methods complained of entered into the election in the congressional
district under consideration such as would justify a finding that the election of the member from the
sixth congressional district of Pennsylvania was violated, and that in consequence his seat in this
House ought to be declared vacant.

The committee therefore recommended the following resolutions:

Resolved, That Frank H. Hawkins, the contestant, was not elected a Member of the House of Rep-
resentatives in the Sixty-second Congress, and is not entitled to a seat therein.

Resolved, That the Hon. George D. McCreary was duly elected a Member of the House of Rep-
resentatives in the Sixty-second Congress, and is entitled to a seat therein.

The resolutions were agreed to by the House without debate or record vote.

1Third session Sixty-second Congress, House Report No. 1525; Journal, p. 262; Record, p. 3214;
Moores’ Digest, p. 61
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112. The Illinois election case of Davis v. Williams in the Sixty-fourth
Congress.

Specification of particulars wherein a petition for extension of time
for taking testimony was deficient.

Instance wherein the application of contestant for additional time in
which to take testimony was refused.

A recount of a part of the ballots will not be ordered at the instance
of one party when impossible to grant a recount of the remaining ballots
if requested by the other party.

A contestant having failed to show reasonable diligence, the request
for time to take further testimony was denied.

The contestant having died, the committee did not recommend to the
House a resolution delaring he had not been elected.

On July 21, 1916,* Mr. Hubert A Stephens, of Mississippi, from the Committee
on Elections No. 1, submitted the report in the Illinois case of J. McCan Davis v.
Wm. Elza Williams.

The official return in this case gave the contestee 375,465 votes and the contest-
ant 373,682, a majority of 1,783 votes in favor of the sitting Member.

The notice of contest alleged general irregularities and informalities.

The election commissioners when subpoenaed as witnesses refused to produce
the ballots for inspection, and on application of the contestant the district court
entered an order directing the production of the ballots.

On March 10, 1916, the contestant filed with the committee a prayer for a
recount and recanvass, as follows:

Wherefore contestant prays that the House of Representatives authorize and direct a complete
recount of ballots and a complete recanvass of precinct returns in the city of Chicago of the election

November 3, 1914, for the office of Representative in Congress at large, said recount and recanvass
to be conducted as expeditiously as possible under the direction of Elections Committee No. 1.

The contestant urged favorable consideration of his application on the ground
that it was impossible to recount the ballots in the city of Chicago in the 40 days
allowed by law.

The committee, however considered the application deficient in form:

Contestant does not accompany his petition with affidavits showing what he expects to prove if
this extension was granted, or the name of any person that he expects to call as a witness. His petition
is not sworn to. Neither is there anything in the original record to show that he has proven anything
on which to base his contest.

In fact, the record brings nothing before the committee except notice of contest and answer thereto.
The record contains many pages of what purports to be testimony in the case. It is stated that certain
witnesses testified and what purports to be their testimony is set out, but no witness attested his state-
ment, although attestation by the witnesses is required by statute. The witnesses were examined, as
the record shows, before two notaries public, but the record is only certified by one notary.

1First session Sixty-fourth Congress, House Report No. 1003; Journal, p. 890; Record, p. 11401;
Moores’ Digest, p. 89.
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Therefore there is nothing legally before the committee to show anything in regard to the matter
in controversy.

The notice of contest and what was attempted to be proven show that the contestant had no actual
knowledge of any evidence that will prove his right to the seat in the House, nor had he knowledge
of any witness or witnesses by whom he could make such proof. No effort was made to prove fraud
in the election, the basis of the contest being the hope that a recount of 400,000 ballots cast in the
city of Chicago would show that errors were made in the original count and tabulation of the votes,
and that a correction of these errors would seat him.

An additional objection is also pointed out:

Under a provision of the Illinois statute all ballots cast in an election shall be preserved for six
months. After that time they are to be destroyed unless an order is obtained to have them preserved
for use in a contest. The parties to this contest were candidates at an election held November 3, 1914,
and on May 3, 1915, the contestant applied to the court for an order requiring the preservation of the
ballots in the city of Chicago. This was a proceeding against the election commissioners. On May 11,
1915, the following order was entered by the court:

“On motion of attorney for plaintiff it is ordered that the ballots now in the custody of the election
commissioners of the city of Chicago, cast at the election on November 3, A. D. 1913, be impounded,
to be used as evidence in a contest now pending between J. McCan Davis and Wm. Elza Williams for
the office of Representative at large for the State of Illinois.

“It is further ordered that the election commissioners for the city of Chicago be the custodians of
the same, and they are ordered to keep the same in a safe place and guard the same, in order to pre-
serve the inviolability of the same until the further order of this court.”

It will be observed that the order of the court shows that only the ballots of the city of Chicago
were to be preserved. It was stated to the committee at a hearing that there were about 1,100,000
votes cast in Illinois, of which number about 400,000 votes were cast in Chicago, and that all ballots
except those in Chicago were destroyed. Therefore, there are about 700,000 ballots that cannot be
recounted. The committee does not think that it would be justified in recommending a recount of part
of the ballots at the instance of one party, when it would be absolutely impossible for a recount of the
remainder of the ballots to be had by the other party. Especially is this true in this case where there
is no charge or proof of fraud, and the committee is asked simply to set out on a “fishing expedition,”
the only reason for which being the mere hope that errors in the count may be found.

As has been stated, the statements that purport to be the testimony of certain witnesses are
unattested and the record is not certified properly; but brief reference will be made to the recount of
ballots. The ballots in 61 precincts were recounted. Contestant gained in 25 precincts and contestee
gained in 21. In several precincts the count was found to be correct. In several precincts each would
gain and in others each would lose. Generally the gain or loss was very small. It does not appear that
any fraud was committed, but that any mistakes were the result of error in the count. In this state
of case it would be unfair to have one-third of the ballots recounted and let that count determine the
result of this contest.

As a further reason:

Contestant used only 8 of the 40 days allowed by law in taking testimony and recounting ballots
he did not file the record with the Clerk of the House until eight months after time for taking testi-
mony had closed; and his petition for a recount of ballots was not filed for more than three months
after Congress had convened.

Such a lack of diligence was shown on the part of contestant that the committee did not feel that
an extension of time for the purpose of taking proof should be granted.

As the contestant died immediately following the consideration of the case by
the committee, and before the report was submitted to the House, it was not consid-
ered necessary to submit a resolution declaring the contestant had not been elected,
and the following resolution only was recommended for adoption:
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Resolved, That Wm. Elza Williams was elected a Member of the Sixty-fourth Congress from the
State of Illinois at large, and is entitled to a seat therein.

113. The Alaska election case of Wickersham v. Sulzer and Grigsby in
the Sixty-sixth Congress.

Upon the death of the Member-elect the House provided by resolution
for method of taking of testimony and service of notices.

Instance wherein the House by resolution extended time for taking
testimony in a contested-election case.

Ex parte evidence is not admissible in a contested-election case even
where death of Member-elect prevents service of notice that testimony is
to be taken.

A Territorial legislature is without power to change provisions
embodied by Congress in the legislative act creating the Territory.

The vote of a qualified elector prevented from voting through error
or misconduct of election officials will be counted upon presentation of
proof.

Votes cast before the hour provided by law for opening of polling
places should not be counted.

Discussion as to distinction between laws mandatory and directory.

On February 12, 1921, Mr. Cassius C. Dowell, of Iowa, from the Committee
on Elections No. 3, submitted the report of the majority of the committee in the
Alaska case of Wickersham v. Sulzer and Grigsby.

The report says:

From the official count as reported by the canvassing board, Francis Connolly received 329 votes,
Charles A. Sulzer 4,487 votes, James Wickersham 4,454 votes. Sulzer’s plurality 33.

Before the canvassing board had completed the canvass and announced the result, and on April
15, 1919, Charles A. Sulzer died. The canvassing board completed the canvass and declared the result
on April 17, 1919, and issued a certificate of election certifying the election of Charles A. Sulzer, which
certificate was duly filed with the Clerk of the House of Representatives.

The Legislature of Alaska passed an act providing for a special election to fill the vacancy caused
by the death of Mr. Sulzer. This act was approved on April 28, 1919. Under this act the governor called
a special election, which was held on June 3, 1919, at which special election James Wickersham was
not a candidate, and George B. Grigsby received a majority of the votes cast, and the canvassing board
on June 14, 1919, issued a certificate of election to George B. Grigsby, the contestee herein, which cer-
tificate was filed on July 1, 1919, and he was sworn in and took his seat in the House of Representa-
tives as such Delegate from Alaska on said date.

After the death of Charles A. Sulzer, and after the certificate of election had been issued to him,
James Wickersham, the contestant, on May 3, 1919, filed notice of contest with the Clerk of the House,
and under this notice took some ex parte testimony in the case. Contestant also about June 23, 1919,
served notice of contest on Mr. Grigsby, notifying him of his intention to contest the special election
of June 3 and also the election of Sulzer on November 5, 1918.

The contestant being unable on account of the death of the Member-elect to
comply with the statute in giving of notice and taking of testimony, proceeded to
take ex parte testimony.

1Third session Sixty-sixth Congress; House Report No. 1319; Record, p. 3074.
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The committee, however, held:

The Committee on Elections, finding the testimony taken by contestant was ex parte, it therefore
could not consider such evidence in the case.

To meet this emergency the House on July 28, 1919,1 agreed to the following
resolution:

Resolved, (1) That the time for taking testimony in the contested-election case from Alaska, James
Wickersham, contestant, wherein the contestee, Charles A. Sulzer, died on April 15, 1919, two days
before the issuance of the certificate of election to said Sulzer, be, and the same is hereby, extended
for 90 days from the date of the passage of this resolution; (2) that contestant, Wickersham, shall have
the first 40 days thereof in which to take his testimony, which shall be taken in the manner provided
by the present statutes governing the taking of testimony in contested-election cases by notice served
on George B. Grigsby, the successful candidate in the special Alaska election of June 3, 1919; (3) said
George B. Grigsby shall have the next 40 days in which to take testimony in opposition to contestant’s
claim to the election of November 5, 1918, and in support of his own right shall be seated by virtue
of said special election; (4) the contestant, Wickersham, to have the final 10 days in which to introduce
rebuttal testimony in both elections; (5) that the governor of Alaska and the custodian of the election
returns and attached ballots of the election of November 5, 1918, be, and he is hereby, commanded
and required forthwith to forward by registered mail to the Clerk of the House of Representatives the
whole of the election returns and all attached papers and ballots of the election of November 5, 1918,
for inspection and consideration as evidence by the House of Representatives in said contested-election
case; (6) and if either the contestant or the successful candidate, said George B. Grigsby, at said special
election of June 3, 1919, desires the returns of that election introduced in evidence, it shall be done
under the same authority and in the same manner as is provided by this resolution for securing the
returns of the election of November 5, 1918; (7) that any notice which contestant would be required
to serve on said Sulzer if living, to take testimony of any witness mentioned herein, or to be called
to sustain any allegation in contestant’s case or any other notice which contestant might be required
to serve on contestee, if living, shall be served with the same legal effect on the successful candidate,
said George B. Grigsby, at the said special election; (8) and any notice which the successful candidate
at said special election might find necessary to serve to present his case under either of said elections
may be served on contestant; (9) that the Secretary of War be, and he is hereby, requested to order
by telegraph immediately on the passage of this resolution that the 40 soldiers named and whose Army
status is described in the certified list, dated June 11, 1919, signed by the War Department officials,
and which list is attached to the application of contestant for the passage of this resolution, be assem-
bled at the office of the commanding officer of the United States military cable and telegraph in the
towns of Valdez, Sitka, and Fairbanks, Alaska, within the 40 days’ period for taking testimony by the
contestant, then to be examined under oath by contestant or his attorney or agent touching the matters
and things alleged in the notice and statement of contest on file in this House and in this cause, each
to state specifically which candidate he voted for, and (10) the testimony of all witnesses shall be
reduced to writing, signed by the witness, verified, and returned to the Clerk of the House of Rep-
resentatives for use in these causes in the manner provided in the laws of the United States relating
to contested elections as modified by this resolution.

Under this resolution George B. Grisgby was substituted for Charles A. Sulzer
in all necessary respects in the service of notice and taking of testimony.

Pursuant to this resolution the parties took testimony which was submitted
to the committee, which then analyzed the issues presented by the case as follows:

The questions in this case are, first, the election on November 5, 1918, as between James
Wickersham, contestant, and Charles A. Sulzer; second, the election of George B. Grigsby at the

1First session Sixty-Sixth Congress, Journal, P. 338, Record, p. 3252.
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special election of June 3, 1919. The special election was to fill the vacancy caused by the death of
Charles A. Sulzer, and in the event Sulzer was duly elected on the 5th of November, 1918, the question
then turns to the objections contestant makes to the special election on June 3, 1919. In the event
James Wickersham was elected on November 5, 1918, and not Charles A. Sulzer, there was no vacancy
created by the death of Charles A. Sulzer and therefore no vacancy could be filled at the special elec-
tion on June 3, 1919.

The first question considered by the report relates to the qualifications of elec-
tors and is thus discussed:

In 1906, on May 7, Congress passed an act governing elections in Alaska. Section 3 of this act,
being section 394, Compiled Laws of Alaska 1913, reads as follows:

“SEC. 394. All male (or female) citizens of the United States 21 years of age and over who are
actual and bona fide residents of Alaska, and who have been such residents continuously during the
entire year immediately preceding the election, and who have been such residents continuously for
thirty days next preceding the election in the precinct in which they vote, shall be qualified to vote
for the election of a Delegate from Alaska.”

Under this act it is clear that no one can lawfully vote in Alaska for Delegate who is not (1) a
citizen of the United States and 21 years of age; (2) an actual and bona fide resident of Alaska, and
has been such resident continuously during the entire year immediately preceding the election and
continuously for 30 days next preceding the election in the precinct in which they vote.

On August 24, 1912, Congress passed an act creating a legislative assembly in Alaska, and in this
act changed the time of election for Delegate to Congress from August to November, and provided that
“all of the provisions of the aforesaid act shall continue to be in full force and effect, and shall apply
to the said election in every respect, as is now provided for the election to be held in the month of
August therein.”

Mr. Grigsby, as attorney general of Alaska, rendered an opinion to the Territorial governor, a
member of the canvassing board, on February 12, 1919, in the following language:

“I have to advise you that the legislature in attempting to change the qualifications of voters by
this act exceeded its power, the qualifications having been fixed by the act of May 7, 1906, and contin-
ued in full force and effect by the organic act or constitution of Alaska. The organic act expressly
authorized the legislature to extend the elective franchise to women, but in no other way authorized
the changing of the qualifications of electors by the legislature.

“Respectfully submitted.
“GEORGE B. GRIGSBY, Attorney General.”

This, we think, is the correct interpretation of this law. The Territorial Legislature of Alaska
attempted to modify this law by the enactment of a provision permitting electors to vote in any precinct
in the judicial division of the Territory, thus ignoring the provisions of the congressional act which
requires the actual and bonafide residence in Alaska for one year and such residence continuously for
30 days next preceding the election in the precinct in which they vote. In this respect the Territorial
law is in direct conflict with the Federal statute. The Federal statute is incorporated into the organic
law of the Territory and, as stated by Mr. Grigsby as attorney general, can not be set aside by an
act of the Legislature of Alaska.

As it appeared from the evidence that 21 nonresidents had voted for Charles
A. Sulzer and 11 for James Wickersham the majority deducted these votes from
the total number case for them respectively.

The minority views, submitted by Messrs. C. B. Hudspeth, of Texas, and James
O’Connor, of Louisiana, dissent from this decision but without discussing the merits
of the question.

The majority also count the vote of an elector alleging denial by election officials
of his request to be allowed to vote:

At the Chickaloon precinct in the third division one John Probst, a legal voter in the precinct pre-
sented himself at the poles and offered to vote, but was informed that the election officers
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had taken the ballot box and books up the creek and he could not vote. If permitted to vote he would
have voted for James Wickersham. The committee finds that this vote should be added to the aggregate
vote for James Wickersham.

This decision is criticized by the minority:

The majority of the committee counts the vote of one John Probst at the Chickaloon precinct for
said Wickersham upon the ground that he was denied a right to vote at said box. The evidence shows
that said Probst appeared at said voting place about 2 o’clock in the day and was informed that the
poll list was somewhere up the creek. He went back to his place of business and at 4 o’clock on that
day was notified by one Manning that he could go and vote; that the polls were open. This he declined
to do. He had every opportunity to cast his ballot, but did not do so. The minority of your committee
feel that the pretended effort on his part to vote was a mere subterfuge; that he had ample opportunity
to vote and he did not; and that vote should not be counted for said Wickersham.

In Catch Creek precinct it was charged that ballots were cast before the time
fixed by statute for opening the polling places.
A section of the organic act establishing the Territorial government provides:

SEC. 9. That the election boards herein provided for shall keep the several polling places open for
the reception of votes from 8 o’clock antemeridian until 7 o’clock postmeridian on the day of election.

According to the majority report the testimony indicated that all votes at this
precinct were cast about 5 o’clock in the morning.

The minority concede that the voting probably took place before 8 o’clock, the
time fixed by the statute for opening the polling places, but take the position that
as no one was deprived of the right to vote and there was no taint of fraud, the
vote should be counted as cast. The majority find a parallel in the Kentucky case
of Verney v. Justice and quotes from the opinion in that case:

The section under consideration uses the word “shall; it is mandatory and excludes the right to
hold the election earlier than 6 o’clock in the morning and later than 7 o’clock in the evening. If the
language was construed as directory merely, the election might not only be continued until 9 or 10
o’clock at night but all next day and the day after, and on and on, unless the courts in the exercise
of a discretion should limit it and thus make a constitutional provision in disregard of the one made
by the people for the government of election.

For these reasons it is clear that the votes cast after 7 o’clock in the evening for the appellant
were illegal, and that the circuit court did right in excluding them.

Under this precedent the entire vote of the precinct is rejected.

114. The election case of Wickersham v. Sulzer and Grigsby, continued.

Votes cast at precincts established in violation of election laws are
illegal and should be rejected.

Reaffirmation of former decision of the House relating to votes cast
by native Indians.

Discussion as to domicile and validity of votes cast by soldiers.

Where impossible to show for whom illegal votes were cast they will
be deducted from the vote of both candidates in proportion to the total
votes received by each.

As to Forty Mile district:

The contestant charges that in the Forty Mile district there was an official suppression of the elec-
tion in certain precincts in the district in the interest of Mr. Sulzer, whereby the contestant
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lost some 20 votes. The testimony discloses that prior to the election in 1918 there were five voting
precincts in this district, known as the Jack Wade precinct, Steel Creek precinct, Franklin precinct,
Chicken precinct, and Moose Creek precinct. That about October 1, 1918, Commissioner Donovan, of
the district, made an order redistricting the district into three voting precincts, to wit, Franklin,
Chicken, and Moose Creek, thereby abolishing the Jack Wade and Steel Creek voting precincts in the
district, or rather merging these precincts into the other three precincts, and it is charged that this
was done for the purpose and that it had the effect of placing the voting precincts at such great dis-
tances from the voters that the voters in the Jack Wade and Steel Creek precincts, by reason of the
great distance, were unable to reach the polls and to cast their ballots at the election.

The authority of the commissioner in providing voting precincts in the various
election districts as defined in the act of May 7, 1906, is as follows:

SEc. 5. That all of the territory in each recording district now existing or hereafter created situate
outside of an incorporated town shall, for the purpose of this act, constitute one election district; that
in each year in which a Delegate is to be elected the commissioner in each of said election districts
shall, at least thirty days before the date of said first election and at least sixty days before the date
of each subsequent election, issue an order and notice, signed by him and entered in his records in
a book to be kept by him for that purpose, in which said order and notice he shall—

First. Divide his election district into such number of voting precincts as may in his judgment be
necessary or convenient, defining the boundaries of each precinct by natural objects and permanent
monuments or landmarks, as far as practicable, and in such manner that the boundaries of each can
be readily determined and become generally known from such description, specifying a polling place
in each of said precincts, and give to each voting precinct an appropriate name by which the same
shall thereafter be designated: Provided, however, That no such voting precinct shall be established
with less than thirty qualified voters resident therein; that the precincts established as aforesaid shall
remain as permanent precincts for all subsequent elections, unless discontinued or changed by order
of the commissioner of that district.

Second. Give notice of said election, specifying in said notice, among other things, the date of such
election, the boundary of the voting precincts as established, the location of the polling place in the
precinct, and the hours between which said polling places will be open. Said order and notice shall
be given publicity by said commissioner by posting copies of the same at least twenty days before the
date of said first election, and at least thirty days before the date of each subsequent election, etc.

The majority report quotes the order of the commissioner establishing three
precincts in lieu of the original five, and holds:

This order, fixing the precincts in this district, is not in compliance with the law above set forth.
It was not issued and entered in his records 60 days before the date of the election and does not specify
a polling place in each precinct as required by law, and does not give the location of the polling places
in each precinct as provided by law. The abolishing of the Jack Wade and Steel Creek precincts, the
largest centers in this division, both of them having post offices where the residents for miles around
went for their mail, and including the territory of these precincts in other precincts, and the placing
of the voting precincts at Franklin, Chicken, and Moose Creek, the latter place having only two resi-
dents, the committee believes was for the purpose of depriving the voters of Jack Wade and Steel Creek
precincts from having an opportunity to cast their votes. This action of the commissioner, as shown
by the record, was in violation of law and did deprive 20 legal voters from casting their votes at the
election.

However, the committee finds that the whole action of the commissioner in the Forty Mile district
in redistricting said district on the 1st day of October, 1918, was in violation of the law and this action
of the commissioner did deprive at least 20 legal voters from casting their ballots at said election, and
said action was without authority or jurisdiction.
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It is the judgment of the committee that the votes cast in said entire district, which includes the
precincts of Chicken, Franklin, and Moose Creek, were illegal and should be rejected.

The contention over the vote cast by Indians at various precincts is briefly dis-
posed of by the majority:

It is contended by both parties that in certain precincts the votes of a number of Indians should
not have been counted. The contestant claims, and with much force, that in a number of precincts
where Indians voted and the majorities were for the contestee, the Indians were not entitled to vote,
because they had not severed their tribal relations and were not citizens in the sense that they were
qualified electors. The contestee claims that at certain other precincts, where the majorities were for
the contestant, a portion of the vote being that of Indians was not legal for like reasons.

This identical question arose in the former case in the Sixty-fifth Congress, and the House, fol-
lowing the report of the committee, disposed of this question and did not exclude the Indian vote. Your
committee believes it should follow the ruling of the House in the former case, and not disturb this
vote.

The question of the soldier vote is also decided according to recent precedent.
After quoting from the report of the committee in the case of Wickersham v. Sulzer
in the Sixty-fifth Congress the majority continue:

The question of the soldier vote in Alaska was determined by the committee and afterwards by
the House in the Sixty-fifth Congress in the case of Wickersham v. Sulzer. This case having been so
carefully investigated and so well considered, having the unanimous endorsement of the former com-
mittee and a large majority of the House, this committee has considered the question settled, and in
view of the fact that this case was determined so recently, we have used that decision as the law in
this case, and have followed it.

Of the soldier vote in the 1918 election, Wickersham received 5 votes, Sulzer received 24 votes,
and 16 of them refused to testify for whom they voted, or evidence was not presented to show for whom
they voted. Of the votes of the ones where the testimony shows for whom they voted, there should
be deducted from the total vote of Wickersham 5 votes, and from the total vote of Sulzer 24 votes,
a net loss to Sulzer of 19 votes.

As it was not possible to show for whom these 16 votes were cast they were
deducted proportionately from the vote of both candidates under the rule laid down
in the case of Wickersham v. Sulzer, as follows:

In purging the polls of illegal votes the general rule is that unless it be shown for which candidate
they were cast they are to be deducted from the whole vote of the election division and not from the

candidate having the largest number. Of course, in the application of this rule such illegal votes should
be deducted proportionately from both candidates, according to the entire vote for each.

Readjusting the entire vote in accordance with these findings, the result
reached by the majority is:

Wickersham’s plurality .......cccccceeeeieeiiiiieeiiiieeeiee e sr e e eeeeeenaeeens 37

The following resolutions are therefore recommended:

Resolved, That Charles A. Sulzer was not elected a Delegate to the House of Representatives from
the Territory of Alaska in this Congress, and George B. Grigsby, who is now occupying the seat made
vacant by the death of said Sulzer, is not entitled to a seat herein.

Resolved, That James Wickersham was duly elected a Delegate from the Territory of Alaska in
this Congress, and is entitled to a seat herein.
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The minority dissenting from each conclusion reached by the majority, offer
the following resolutions in lieu of those recommended by the majority.

Resolved, That James Wickersham was not elected a Delegate to the Sixty-sixth Congress from the
Territory of Alaska, and is not entitled to a seat in said Congress.

Resolved, That Charles A. Sulzer was duly elected a Delegate from the Territory of Alaska to the
Sixty-sixth Congress, and that said Charles A. Sulzer having died, and George B. Grigsby having been
elected at a special election as a Delegate from the Territory of Alaska, and having been sworn in as
a Member of the House of Representatives on July 1, 1920, that the said Grigsby is entitled to retain
his seat therein.

The case was debated at length in the House on February 28, and March 1.1
On the latter day Mr. Finis J. Garrett, of Tennessee, moved to recommit the report
and resolutions. The motion was rejected—yeas 169, nays, 188. The substitute reso-
lutions proposed by the minority were then separately disagreed to—yeas 169, nays
179, and yeas 163, nays 179, respectively. The question recurring upon the original
resolutions they were separately agreed to, the first declaring the contestee not
elected—yeas 183, nays 162; and the second declaring contestant elected and enti-
tled to the seat—yeas 177, nays 163.

Mr. Wickersham then came forward and took the oath of office.

115. The Illinois election case of Gartenstein v. Sabath in the Sixty-
seventh Congress.

While the statute limiting the time for taking testimony in a contested-
election case has been held to be directory and is not binding on the House,
if further time is required it must be granted by the House and will be
granted only upon the showing of good and sufficient reason therefor.

Parties to a contested-election case may not by stipulation nullify rules
of pleading or usurp prerogatives of the committee or the House.

Before a recount of ballots may be had, proof must be made of the
inviolability of the ballot boxes and their contents.

Before resort can be had to ballots as evidence, absolute proof must
be made that they are the identical ballots cast at the election; that they
have been kept as required by law; that there has been no opportunity
to tamper with them; and that they are in the same condition as when cast.
The burden of such preliminary proof rests upon the party offering the
ballots as evidence.

The ballots themselves constitute the best evidence and the count of
election officials should not be set aside by testimony of a witness who
merely looked at the ballots and testified to the results.

The House will not set aside the official returns except upon positive
proof that the official count was incorrect.

A recount should include all ballots cast at the election and the House
declines to order recount if any portion of the ballots have not been pre-
served.

Official papers and lists of voters are the best and only evidence of
their contents, and statements of witnesses assuming to detail contents of
such papers are not admissible.

1Third session Sixty-sixth Congress; Journal, p. 276, Record, p. 4189.
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On December 20, 1922,1 Mr. Cassius C. Dowell, of Iowa, from the Committee
on Elections No. 3, submitted the report of the committee in the Illinois case of
Jacob Gartenstein v. Adolph J. Sabath.

The sitting Member had been returned by an official majority of 298 votes. The
contestant attacked this majority, charging frauds, irregularities, errors, and mis-
takes, and alleging that a true and correct tabulation of the votes would show that
contestant had been elected by a plurality of more than 1,500 votes.

A preliminary question presented for the consideration of the committee related
to compliance with the statute limiting the time within which testimony in such
cases may be taken.

This statute provides:

SEC. 107. In all contested-election cases the time allowed for taking testimony shall be 90 days,
and the testimony shall be taken in the following order: The contestant shall take testimony during
the first 40 days, the returned Member during the second 40 days, and the contestant may take testi-
mony in rebuttal only during the remaining 10 days of said period. This shall be construed as requiring
all testimony in cases of contested elections to be taken within 90 days from the date on which the
answer of the returned Member is served upon the contestant.

It appears from the evidence presented that the contestant did not begin the
taking of testimony until 25 days after the time prescribed by the statute had
expired.

The committee accordingly held:

While this statute has been held to be directory, and is not binding upon the House, yet under
ordinary circumstances the contestant has been required to commence and complete his evidence
within the 40 days allowed by statute, and if further time is required it must be granted by the House,
and may be granted only after showing a good and sufficient reason therefor.

In the case under consideration the contestant not only does not show diligence but the record
clearly shows without reason or excuse by numerous stipulations undertook to set aside the operation
of the statute and practically took no testimony in the 40 days allowed him by statute. Had the contest-
ant come before the House asking for an extension of time to take testimony after the expiration of
the 40 days there can be no question this would not have been granted to him, for the record discloses
that he had no good reason to ask for extension of time for taking testimony. However, at each date
to which extension had been made he stipulated with the contestee for further continuances and exten-
sions, and without asking leave of the House, undertook to set aside the statute limiting time for
taking the evidence.

Your committee finds in this case that contestant was not diligent in prosecuting his case, and
did not present his proofs within the time prescribed by statute.

As the decision in the case turns largely on the question of the correctness
of the official count of the ballots, the committee discuss at length the admissibility
of evidence in attacking official returns, and the conditions governing a recount.

At the outset the committee agree:

Before a recount of the ballots may be had in an election contest proof of inviolability of the ballot
boxes and their contents is necessary.

After quoting testimony showing the manner in which the ballots had been
preserved and produced for inspection in this case, the report continues:

The proofs in this case show that the judges of election, after counting and canvassing the ballots,
placed them in boxes and delivered them to the election commissioners’ office. The

1Fourth session Sixty-seventh Congress, House Report No. 1308.
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delivery of these ballots began at 8 or 9 o’clock on the evening of the election and continued until the
afternoon of the following day. The evidence discloses that the ballot boxes in some instances were not
of sufficient size to hold all the ballots cast in the precinct, and when this happened the ballots were
folded and tied with a rope and the bundle was delivered with the ballot box to the commissioners’
office. The evidence shows these ballots remained in the office of the election commissioners for some
time and that a number of employees were designated to handle the ballots and store them in the vault
on the floor above. A number of these were temporary employees.

The law of the State of Illinois relative to the canvass of votes was as follows:

Immediately after making such proclamation and before separating, the judges shall fold in two
folds and string closely upon a single piece of flexible wire all ballots which have been counted by them,
except those marked “Objected to,” unite the ends of such wire in a firm knot, seal the knot in such
manner that it can not be untied without breaking the seal, inclose the ballots so strung in a secure
canvas covering and securely tie and seal such canvas covering with official wax impression seals to
be provided by the judges, in such manner that it can not be opened without breaking the seals, and
return said ballots, with the package containing the ballots marked “Defective” or “Objected to” in such
sealed canvas covering to the proper clerk or to the board of election commissioners, as the case may
be, etc.

Under this law the committee, after considering the evidence, decide:

The record in this case not only does not show that the ballots were folded, wired, and sealed when
presented to the commissioner taking testimony, as required by law, but the proofs affirmatively show
that in a number of the precincts the ballot boxes were not tied and sealed as required by the Illinois
statute. In some instances at least the evidence clearly shows that the ballot boxes were not at all
sealed when taken from the vault, but were tied and bundled together in such manner that the boxes
could be opened and closed without disturbing the appearance of the ballot boxes.

With the ballots and ballot boxes in this condition, and with the evidence of Mr. Curran that
people were in and out of the vault where these ballots were kept. it seems to your committee that
the proofs of the integrity of the ballots have not been established. Therefore your committee holds
that proofs of the proper and legal preservation of the ballots have not been established in this case.

In reaching this conclusion the committee quote with approval the following:

It is well settled that before resort can be had to the ballots as means of proof, absolute proof must
be made that the ballots offered am the identical ballots cast at the election; that they had not been
safely kept as required by law; that they are in the same condition they were when cast; that they
had not been tampered with, and that no opportunity had been had to tamper with them. The burden
of making this preliminary proof rests upon the party who seeks to use the ballots as evidence.
(English v. Hilborn, 53d Cong., Rowell, p. 486.)

In order to command confidence in a recount “it is necessary for the contestant first to establish
the identity of the ballot boxes, and, secondly, show that these boxes had been so kept as to rebut any
presumption that they had been tampered with.” (Butler v. Layman, 37th Cong.) In this case the
minority report was adopted by the House.

The law regards with jealousy and suspicion recounts of ballots and is slow to sanction any change
from results originally declared to results effected by such recounts. The rules of law governing
recounts of ballots are plain and positive. Before courts or legislative bodies will give weight to results
of recounts of ballots, it must be shown absolutely that the ballot boxes containing such ballots had
been safely kept; that the ballots were undoubtedly the identical ballots cast at the election; and when
these facts are established beyond all reasonable doubt, then full force and effect are given to the
developments of the recount. In this case the committee found the evidence sufficient and accepted the
results of recounts. (Acklen v. Darrall, 45th Cong.)

The temptation to tamper with and change the ballots after an election is so great, especially when
the election is close and a slight change will elect the one and defeat the other candidate,
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that courts and the House have uniformly required the party offering the ballots to overcome the offi-
cial count made at the time of the election to show that the ballots have been kept strictly as required
by law. Upon the person offering the ballots is cast the burden of showing that the ballots offered for
recount are the identical ones cast at the election and have been in no way tampered with or changed.
(Wallace v. McKinley, 48th Cong.)

The returns of election officers are prima facie correct, and a recount showing a differing result
can not be regarded unless it affirmatively appears that the ballots recounted are the as those origi-
nally counted and in the same condition.

The contestant produced evidence attacking the returns but did not follow the
above rulings in developing his case, and the committee hold:

Contestant, in order to establish his claim of error and miscount, called certain witnesses, who
were clerks in the election commissioner’s office. These witnesses were called upon by contestant to
go through the ballots in a number of the precincts in the fifth congressional district and announce
to another witness, who kept tally of the votes announced for Member of Congress in the precinct,
which witness afterwards read the results of the tally to the commissioner taking depositions. In this
manner the contestant went through a number of the precincts in said fifth congressional district. By
the count in this manner the vote of the contestant increased in the various precincts over that of
contestee until by this count contestant had increased his vote in the precincts thus counted to over-
come the plurality designated by the contestee in the official count. Something like half of the precincts,
by this method, were recounted.

The ballots in these various precincts were before the commissioner, but contestant did not have
them identified, nor were they offered in evidence. But, over the objection of contestee, the witnesses
were directed to count the ballots in the above manner and report the result of the count to the
commissioner taking testimony.

The election board, under the law, is presumed to have made correct returns in this election.

Your committee is of the opinion that the primary evidence of the votes cast for the candidates
for Representative in the Congress of the United States in this district was the poll books and ballots
themselves, and that the official count by the election officers should not be set aside by the testimony
of a witness who merely looked at the ballots and testified to the results.

Upon a proper showing and upon the production of the ballots properly protected and preserved,
contestant was entitled to a recount of these ballots. But this proof should be established by the best
evidence, and the ballots being present should have been offered in evidence as the best evidence in
the case. The House will not set aside the official count except upon positive proof that the official
count was incorrect.

In order to secure such a recount and warrant the substitution of the results
in lieu of the official returns, the committee further hold:

In this case the witness who went through the ballots examined only those in perhaps half of the
voting precincts in the district. It has been held that a recount, if had, should include the ballots in
all of the precincts in the district.

If it is reasonable to suppose that there was error in counting ballots in certain precincts, it would
be equally reasonable to assume that there were errors in counting in the remaining precincts. If any
recount is ordered it should be of all of the ballots cast in the district. (Galvin v. O’Connell, 61st Cong.,
Supplement Election Cases, p. 39.)

Where some of the ballots had not been preserved, the committee denied recounting the balance
of the ballots. (Murphy v. Haugen, 53d Cong., p. 58, Supplement; Cantor v. Siegel, 64th Cong., p. 92,
Supplement; Brown v. Hicks, 64th Cong., p. 93, Supplement.)

The committee can only report cases on the evidence furnished by the parties. We can neither
make the evidence nor improve the quality nor supply the deficiency of that furnished. (See Goode v.
Epps, 53d Cong., Rowell, p. 469.) In this case contestee had a majority of 868 on the returns and
received the certificate.

In the case under consideration the ballots were the best evidence of the votes cast for each can-
didate for Member of Congress. The ballots are not in evidence and are not therefore before the com-
mittee. No attempt was made by contestant to offer these ballots to be canvassed by the
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committee, but contestant seeks in this case to overthrow the official canvass of the votes by the legally
constituted election boards by calling a witness to go through the ballots and report the tally to the
commissioner selected by contestant to take testimony.

Where a witness testified that he compared the poll lists, entry lists, or lists of persons struck from
the registry list of a county, and presented a list of names which he said were found on the poll list
but not on either of the other lists, the committee held that “these statements made by the witness
are inadmissible. The papers themselves are the best and only evidence of what they contain if they
are admissible for any purpose. The committee must make the comparison and can not take the state-
ments of the witness as to the result of his comparison.” (Finley v. Bisbee, 45th Cong., Rowell, p. 326.)

Where votes were proved to have been illegal but the evidence that they were cast for contestee
was the testimony of persons who had compared the numbered ballots with the poll list, the ballots
themselves not being produced in evidence, the evidence was considered insufficient to justify the
deduction of the votes from the vote of the contestee. (See Gooding v. Wilson, 42d Cong., Rowell, p.
276.)

The recount in this case should have included all of the ballots in all of the precincts in the fifth
congressional district. The ballots not having been offered in evidence by contestant, your committee
thinks the evidence in this case is not sufficient to set aside the official returns.

There being no grounds under the finding of the committee for setting aside
the official count, the usual resolutions, declaring the contestant not elected and
confirming the title of the sitting Member to his seat, are recommended.

On March 4, 1923, the resolutions were agreed to without debate or division.

116. The Illinois election case of Parillo v. Kunz in the Sixty-seventh
Congress.

Contestant having ignored, without reason or excuse, the plain man-
date of the law relative to time of taking testimony, was held to have no
standing as a contestant before the House.

Testimony taken in contravention of law can not legally be considered
by the House.

Parties to contested election case may not by stipulation set aside
explicit provisions of statutes relating thereto.

While the House may for cause extend the statutory time within which
testimony may be taken, such extension will be made for good and suffi-
cient reasons only.

On January 14, 1923,2 Mr. Frederick W. Dallinger, of Massachusetts, from the
Committee on Elections No. 1, submitted the report of the committee in the Illinois
case of Dan Parillo v. Stanley H. Kunz.

According to the official returns in this case, the sitting Member had received
15,432 votes and the contestant 14,627 votes, a plurality of 805 votes in favor of
the sitting Member. The contestant, however, served notice of contest alleging mis-
takes in the count in 44 of the 107 precincts of the district.

A recount made under stipulations entered into by contestant and contestee
revised the return, giving the sitting Member 14,733 votes and the contestant
14,487 votes, a plurality for the former of 246 votes. This recount was attacked
by counsel for contestant on the strength of evidence by a handwriting expert,

1Journal, p. 346, Record, p. 5469.
2Fourth session Sixty-seventh Congress, House Report No. 1115.
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who testified that, in his opinion, some of the pencil crosses on certain ballots were
made by persons other than the voters who cast them. The committee did not con-
sider the evidence sufficient to sustain the contention and found no reason for re-
jecting the vote from the precincts in question.

The principal question raised by the case, however, was occasioned by the
failure of contestant to take testimony within the time prescribed by law.

While the statute provided that all testimony should be taken within 90 days,
contestant did not begin taking testimony until six months thereafter. Under the
law all testimony should have been concluded by April 12, 1921. The parties, how-
ever, entered into stipulations extending the time regardless of requirements of the
statute and contestant did not as a matter of fact close his case until October 10,
1921.

The committee hold that such evidence can not be considered and say:

Section 107 of the Revised Statutes of the United States as amended by the act of March 2, 1875,
explicitly provides that all testimony in contested-election cases shall be taken within 90 days from
the date on which the answer of the contestee is served upon the contestant. It has been the invariable
practice of the House of Representatives to require the taking of the testimony within the tune required
by law, except where the time has been extended for good and sufficient reasons.

In the present case the contestant not only does not show due diligence but the record clearly
shows that without any reason or excuse whatever he undertook by a series of stipulations to set aside
and ignore the clear and explicit provision of the statute. No testimony whatever was taken by the
contestant until April 18, 1921, six months after the entire 90 days allowed by the act of Congress
for the taking of all the testimony in the case had expired. In this case there is no excuse whatever
for the contestant not commencing to take his testimony within 40 days from the service of the
contestee’s answer as required by law. If he had started to take his testimony immediately after
serving his answer, and for good and sufficient reasons had been unable to complete his testimony
before the expiration of the 40 days allowed him by law, and had then asked the House of Representa-
tives for an extension of time he undoubtedly would have received an extension. In this case, however,
as a matter of fact the record disclosed that he had no reason whatever for asking any extension of
time and that all of his testimony might have been taken within the 40 days and that all the testimony
on both sides of the case might have been taken within the 90 days required by law.

Your committee, therefore, finds that in this case the contestant deliberately ignored the plain
mandate of the law without any reason or excuse, that he has offered no evidence which can legally
be considered by your committee, and that he has no standing as a contestant before the House of
Representatives.

The committee, therefore, conclude:

Your committee, therefore, finds that the contestant, not having complied with the provisions of
the law, governing contested-election cases, has no case which can be legally considered by your com-
mittee or by the House of Representatives. Moreover, even if he had fully complied with the law, your
committee finds that as a matter of fact he has failed to prove the allegations contained in his notice
of contest; that there is no evidence warranting the rejection of any of the precincts of the district;
and that the recount of votes, which he alleged would show that he had been elected, according to his
own figures, still shows that the contestee was actually elected by a plurality of 246 votes.

For the above reasons your committee recommends the adoption of the following resolutions:

“Resolved, That Dan Parillo was not elected a Member of the House of Representatives in the
Sixty-seventh Congress from the eighth congressional district of the State of Illinois, and is not entitled
to a seat herein.
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“Resolved, That Stanley H. Kunz was duly elected a Member of the House of Representatives in
the Sixty-seventh Congress from the eighth congressional district of the State of Illinois, and is entitled
to retain his seat herein.”

On March 4, 1923,1 the House agreed to the resolutions without debate or divi-
sion.

117. The Missouri election case of Bogy v. Hawes in the Sixty-seventh
Congress.

Parties to a contested election case may be defaulted for noncompli-
ance with the rules of the committee on elections.

Testimony taken ex parte is properly excluded in a contested election
case.

Where disputed ballots, even if counted for claimant, would not alter
the result of the election the committee on elections declined to inspect
the ballots.

Parties to a stipulation are estopped from questioning proceedings
taken in conformity with the provisions thereof.

Contestant having agreed to abide by decision of election commis-
sioners is precluded from disputing the result of their count.

The mere fact that candidates for other offices on the same ticket
received large majorities while contestant received a minority of the votes
cast, does not justify a contest.

Allowance of contestant’s attorney fees is not uniform, but each case
is decided on its merits.

On July 21, 1921,2 Mr. Frederick W. Dallinger of Massachusetts, from the Com-
mittee on Elections No. 1, submitted the report in the Missouri case of Bernard
P. Bogy v. Harry B. Hawes.

The contestant in this case was a candidate for nomination by his party at
the primary held August 3, 1920, but was defeated by a vote of 8,296 to 1,944.
After the primary and before the election the nominee died and contestant was
given the nomination by the party committee.

In the election the official returns gave the contestant 33,592 votes and the
contestee 35,726 votes, a majority of 2,134 votes in favor of the sitting Member.

The contestant in his notice of contest alleged numerous irregularities, and in
summarizing his case claimed that 31,125 votes had been illegally counted and
improperly accredited to the returned Member.

At the outset of the case a preliminary question arose, as to the compliance
of parties with rules adopted by the elections committee.

Early in the history of the House the committee adopted formal rules governing
procedure in contested-election cases. At the beginning of the session in which the
present case was filed, the committee revised its rules and added with other amend-
ments a new section as follows to be known as rule 3:

RULE 3. Each contestant shall file with his brief an abstract of the record and testimony in the
case. Said abstract shall, in every instance, cite the page of the printed testimony on which

1Record, p. 5472.
2 First session Sixty-seventh Congress, House Report No. 281; Record p. 1198.
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each piece of evidence referred to in his abstract is contained. If the contestee questions the correctness
of the contestant’s abstract, he may file with his brief a statement setting forth the particulars in which
he takes issue with the contestant’s abstract, and may file an amended abstract setting forth the cor-
rect record and testimony.

The failure of the contestant to observe this rule is thus commented upon by
the committee:

The contestant, entirely ignored this rule and did not file with his brief an abstract of the record
and testimony in the case, although the contestee did comply with it. As a result, the committee was
obliged to read the entire record, which was full of a very large amount of irrelevant matter. Under
the circumstances, the committee might well have defaulted the contestant for noncompliance with the
rules of the committee. Inasmuch, however, as this was the first Congress in which this rule has been
in operation, the committee has been inclined to be lenient and has considered the case in all its
bearings as fully as if the rule had been complied with.

The admission of ex parte testimony is also discussed incidentally as follows:

In support of this alleged wholesale illegal registration and voting, no evidence or testimony what-
ever was offered by the contestant at any time. At the hearing before your committee the contestant
offered a sworn affidavit of a lieutenant of police of the city of St. Louis, stating that on March 26,
1921, prior to the city election, he was detailed by the board of police commissioners to investigate false
registration in certain wards of St. Louis, and that he compared his canvass of certain precincts in
the eleventh congressional district with the registration lists furnished by the board of election commis-
sioners, and that he estimated that there were between 1,000 and 1,200 false registrations in the elev-
enth congressional district at that time. Inasmuch as this affidavit was entirely ex parte and no oppor-
tunity was given to the contestee to cross-examine the witness, your committee very properly excluded
it in common with several other similar affidavits. This affidavit, like the other excluded affidavits,
however, had no probative value or any bearing upon the present contest, as there was no evidence
whatever that any of the alleged false registrants voted at the congressional election on November 2,
1920.

While the case was pending before the committee a stipulation was entered
into by contestant and contestee providing that “the board of election commissioners
should open the ballot boxes used in the eleventh congressional district at the elec-
tion held on November 2, 1920, and recount the ballots for the office of Representa-
tive in the Sixty-seventh Congress for the eleventh congressional district of Mis-
souri.”

Under this stipulation the board of election commissioners recounted the ballots
and announced that the contestant had received 33,337 votes and the contestee
35,404 votes, a net gain for the former of 67 votes. The contestant attacked this
return on the ground that he was not given opportunity to see some of the scratched
ballots for the purpose of disputing them.

Both contestant and contestee had been given the privilege of having a watcher
at each table where the ballots were counted, and the committee declined to enter-
tain the protest.

The committee held:

At the hearing before your committee, the contestant requested your committee to send for these
particular ballot boxes and examine all the ballots. Even if all of the scratched ballots should prove
to be in the same handwriting and should be counted for the contestant, it would not alter the result.
Moreover, the fact that Republican ballots might be found in these boxes in which the contestant’s

name was crossed out and the name of the contestee written in, even if the handwriting were the same,
would not necessarily be evidence of fraud as under the laws of Mis-
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souri, the election officers are permitted to mark the ballots for illiterate voters. For these reasons your
committee declined to send for the ballot boxes in question and is of the opinion that on the whole
the recount was fairly conducted and that the contestant, having agreed to abide by the decision of
the board of election commissioners in regard to all disputed ballots, he is precluded from now ques-
tioning the result of the official recount.

In summarizing their findings the committee say:

In this case the contestant apparently feels that because the Republican candidate for President
carried the eleventh congressional district of Missouri by a plurality of 2,403 votes, while at the same
time he, the Republican candidate for Congress, was defeated by his Democratic opponent by a plu-
rality of 2,067 votes, the result must have been due to fraudulent practices. As a matter of fact, the
eleventh congressional district of the State of Missouri has been a Democratic district for many years
and under normal circumstances would naturally elect a Democratic Congressman. The fact that the
contestee had long been a resident of the district, while the contestant had only recently moved into
the district, would easily account for the fact that the former would run ahead of his ticket, while the
latter would run behind.

The contestant did not even offer to prove most of the allegations contained in his notice of contest
and offered no evidence whatever of any fraud or irregularities in most of the 155 precincts of the
congressional district. While, as the committee has pointed out, there is some evidence of occasional
violations of the election laws of the State of Missouri, there is no evidence whatever to justify the
committee in throwing out the vote of any voting precinct. Your committee believes that considering
the very great congestion at the polls due to the voting of women for the first time, the election held
in the eleventh congressional district in the State of Missouri on November 2, 1920, was, on the whole,
quiet and orderly and fairly conducted. Furthermore, in order to discover any possible discrepancies
or evidence of fraud, an official recount was held by the bipartisan board of election commissioners of
the city of St. Louis, under a stipulation signed by the contestant and his attorney, that all disputed
ballots should be decided by the board. Your committee believes that this recount was fairly conducted
and that the official result of the recount showing that Harry B. Hawes, the contestee, was elected
by a plurality of 2,067 over his Republican opponent, Bernard P. Bogy, the contestant, in the absence
of competent evidence to dispute it, is a fair and accurate expression of the wishes of the voters of
the eleventh congressional district of Missouri.

In accordance with their conclusions, the committee unanimously recommend
the following:
Resolved, That Bernard P. Bogy was not elected a Representative in this Congress from the elev-
enth congressional district of the State of Missouri and is not entitled to a seat herein.

Resolved, That Harry B. Hawes was duly elected a Representative in this Congress from the elev-
enth congressional district of the State of Missouri and is entitled to retain his seat herein.

The report of the committee was submitted on July 21, but on representations
by the contestant that additional evidence had been found, consideration of the
report was delayed until October 21, 1921,1 when the following communication was
addressed to the contestant:

HOUSE OF REPRESENTATIVES,
COMMITTEE ON ELECTIONS No. 1.
Washington, D.C., October 4, 1921.
BERNARD P. Boagy, Esq.,
5943 Maple Avenue, St. Louis, Mo.

DEAR SIR: The evidence to which you referred and which you were going to present to this com-
mittee on the reconvening of Congress has not been received. Unless it comes to the committee by the
10th of October, I shall be obliged to call up the case in the House on October 17.

FREDERICK W. DALLINGER.

1Record, p. 6557.
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No reply having been received from the contestant, Mr. Dallinger called up the
report on October 20, 1921.1

During the discussion Mr. Dallinger, in response to an inquiry as to whether
the contestant would receive attorney’s fees, said:

Of course, that is entirely a matter for the Committee on Elections, the Committee on Appropria-
tions, and the House to determine.

Each case is considered on its merits. Since I have been a member of the Committee on Elections
No. 1, we had before us a South Carolina case where we did not allow the contestant any attorney’s
fee. That was a case where the contestant had brought a frivolous contest in several preceding Con-
gresses.

We also had a case from New York in which the contention was that the use of the voting machine
was unconstitutional. In that case we declined to allow the contestant any attorney’s fees.

The adoption of these resolutions settling the title to the seat in Congress does not necessarily
involve that, because that is a matter which is to be determined hereafter.

After brief debate the resolutions recommended by the committee were agreed
to without division.

1Journal, p. 494; Record, p. 6555.



Chapter CLXV.!
ABATEMENT OF ELECTION CONTESTS.

1. Various conditions of. Sections 118-120.

118. The Illinois election ease of Kunz v. McGavin, in the Sixtieth Con-
gress.

Instance wherein the contestant entered into a written stipulation con-
ceding the election of contestee.

The contestant having conceded the election of the contestee, the
House confirmed the title of the sitting Member.

On May 26, 1908,2 Mr. Michael E. Driscoll, of New York, from the Committee
on Elections No. 3, submitted a report in the case of Kunz v. McGavin, from Illinois.

The official returns from the district gave the contestant 11,421 votes and the
contestee 11,336 votes, a majority of 85 votes for the sitting Member.

After notice of contest had been served and an answer filed, but before the
case had been passed upon by the House, the votes were recounted before the board
of election commissioners of the city of Chicago, in which the district was located.
On the recount the contestant was declared to have received 11,290 votes and the
contestee 11,356 votes, a majority of 66 votes for the sitting Member. Thereupon
the contestant, by his attorneys, entered into the following stipulation:

UNITED STATES OF AMERICA,
Eighth Congressional District of Illinois, ss.
STANLEY H. KUNZ, CONTESTANT, v. CHARLES MCGAVIN, CONTESTEE.

Election contest for seat of Member of House of Representatives from the Eighth Congressional district
of Illinois. Election held November 6, 1906, to Sixtieth Congress

It is hereby stipulated by and between Stanley H. Kunz, contestant, and Charles McGavin,
contestee, that the result of the recount of the actual ballots cast at the congressional election for
Member of the House of Representatives from the Eighth Congressional district of Illinois, held on the
6th day of November, 1906, showed that said Charles McGavin received 11,356 votes, and Stanley H.
Kunz received 11,290 votes; and that therefore said Charles McGavin, contestee, was duly elected from
said district by a plurality of 66 votes, as shown by the tabulated vote hereto annexed.

1Supplementary to Chapter XXIV.
2First session Sixtieth Congress, House Report No. 1777; Record, p. 7011; Moores’ Digest, P. 35.
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And it is further stipulated and agreed by and between said parties that they and each of them
waive the printing of any of the record in said contest, in so far as such waiver does not conflict with
the rules of said House of Representatives.

WiLLIAM C. ASAY and
J. B. O'CONNELL,
Attorneys for Contestant.
ROBERT S. ILES,
Attorney for Contestee.

The contestant took no further action in the case, and the committee reported:

That the said contestant has not applied to this committee for a hearing or further consideration
of his case.

Your committee therefore concurs in the stipulation made by the interested parties in this case
and recommends its approval, and further recommends the adoption of the following resolutions, to wit:

“Resolved, That Stanley H. Kunz was not elected a Representative in the Sixtieth Congress from
the Eighth Congressional district of the State of Illinois.

“Resolved, That Charles McGavin was duly elected a Representative in the Sixtieth Congress from
the Eighth Congressional district of the State of Illinois and is entitled to a seat therein.”

The resolutions were agreed to by the House without debate or division.

119. The Louisiana election case of Warmoth v. Estopinal, in the Six-
tieth Congress.

Instance wherein an election contest was instituted by memorial.

The contestant having announced by letter the abandonment of his
contest, the papers were laid on the table.

On December 9, 1908, the Speaker laid before the House a memorial of Henry
C. Warmoth, alleging illegality in the nomination and election of Albert Estopinal
as a Member for the first congressional district, in the State of Louisiana, and
praying that the said Henry C. Warmoth be declared entitled to the seat. This
memorial was referred to the Committee on Elections No. 1.

On January 25, 1909, the Speaker presented a communication from the contest-
ant addressed to the Speaker, in which the contestant stated that it would be impos-
sible for him to take evidence and present the same to the committee before the
final adjournment of the Sixtieth Congress, and he therefore withdrew his contest.
This communication was also referred to the committee, and on January 29, 1909,2
Mr. James R. Mann, of Illinois, submitted the report of the committee, as follows:

The Committee on Elections No. 1, to whom was referred the memorial of H. C. Warmoth, con-
testing the right of Hon. Albert Estopinal to a seat in the House of Representatives from the First
Congressional district of Louisiana, and also a letter from Mr. Warmoth stating that he withdraws his

contest, beg leave to respectfully report and recommend that said memorial and petition do lie on the
table.

A motion by Mr. Mann that the papers lie upon the table was agreed to without
debate or division.

1Second session Sixtieth Congress, Journal, pp. 39, 40; Record, p. 73.
2Second session Sixtieth Congress, House Report No. 1993; Journal, p. 233; Record, p. 1620.
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120. The Iowa election case of Hepburn v. Jamieson in the Sixty-first
Congress.

Instance of abandonment of a contest by notification from contestant
to the committee.

On June 18, 1910,1 Mr. Michael E. Driscoll, from the Committee on Elections
No. 3, submitted the report of the committee in the Iowa case of Hepburn wv.
Jamieson.

The official returns do not appear of record, but a stipulation between the
contestant and contestee agrees that the former received 20,126 votes and the latter
20,436 votes, a majority of 310 votes for the sitting Member.

With this stipulation was filed a further written agreement arranging for the
time and place of taking testimony. No other papers were submitted in the case.

The report says:

With these papers is a memorandum, apparently written in the office of the Clerk of the House
of Representatives, but not signed or dated, which reads as follows:

“In the ease of William P. Hepburn against William D. Jamieson, of the eighth district of Iowa,
no testimony was received, but stipulations and agreements on the part of attorneys for contestant and
contestee were filed.”

This comprises all of the record and all of the papers submitted for the consideration of this com-
mittee in said contest.

This committee has been notified by Hon. William P. Hepburn, contestant, that he does not intend
to prosecute the contest further.

Therefore your committee respectively recommends the adoption of the following resolutions:

“Resolved, That William P. Hepburn was not elected a Member of the Sixty-first Congress from
the Eighth Congressional district of the State of Iowa and is not entitled to a seat therein.

“Resolved, That William D. Jamieson was elected a Member of the Sixty-first Congress from the
Eighth Congressional district of the State of Iowa and is entitled to a seat therein.”

On June 232 the report was agreed to without debate or division.

1Second session Sixty-first Congress, House Report No. 1637; Journal, p. 805; Record, p. 8498.
2Second session Sixty-first Congress, Journal, pp. 827, 828; Record, p. 8830; Moores’ Digest, p. 42.



Chapter CLXVI.
GENERAL ELECTION CASES, 1907 TO 1910.

1. Cases in the Sixtieth Congress. Sections 121-125.
2. Cases in the Sixty-first Congress. Sections 126-128.

121. The Illinois election ease of Michalek v. Sabath, in the Sixtieth
Congress.

Where contestant’s contention, even if substantiated, would not
operate to change the return, the committee declined to order evidence.

Form of stipulation between contestant and contestee for a recount.

On May 26, 1908,1 Mr. Michael E. Driscoll, of New York, from the Committee
on Elections No. 3, presented the report in the case of Michalek v. Sabath, from
Illinois.

While the case was pending in the committee the contestant and contestee,
by their respective attorneys, entered into a stipulation for a recount of the ballots
as follows:

UNITED STATES OF AMERICA, Northern District of Illinois, ss:
STATE OF ILLINOIS, County of Cook, ss:

ANTHONY MICHALEK, CONTESTANT, v. A. J. SABATH, CONTESTEE.
Election contest in the Fifth Congressional district of Illinois.

It is hereby stipulated and agreed by and between Anthony Michalek, contestant, and A. J. Sabath,
contestee, the parties to the above-entitled election contest, that the notices to take depositions pro-
vided for in section 108 of the Revised Statutes of the United States be, and the same are hereby,
waived; and the parties hereto further agree that said depositions may be taken without such notices.

It is further agreed by and between the parties hereto that said depositions shall be taken before
Joseph Pniewski, a notary public residing in the said Fifth Congressional district, and that the deposi-
tions of the members of the board of election commissioners and of the chief clerk of the board of elec-
tion commissioners shall be taken in the room usually occupied by the board of election commissioners
of the city of Chicago, Ill., and that the depositions of any other witnesses who may be called on the
part of the contestant shall be taken at the office of Tenney, Coffeen, Harding & Wilkerson, No. 205
La Salle Street, Chicago, Ill., and the depositions of all other witnesses who may be called by the
contestee shall be taken at the office of Frank L. Childs, No. 100 Washington Street, Chicago, Ill.

1First Session Sixtieth Congress, House Report No. 1778; Record, p. 7011; Moores’ Digest, p. 36.
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It is further stipulated that the contestee reserves the right to name some qualified officer to offi-
ciate with the said Joseph Pniewski in accordance with section 118 of the Revised Statutes of the
United States.

It is further stipulated that proof of the official character of the officers hereinbefore referred to
be, and the same is hereby, waived.

It is further stipulated and agreed that the taking of said depositions and the recounting of the
ballots cast for Member of Congress in said Fifth Congressional district at said election, as herein
agreed to, shall begin on Saturday, the 9th day of February, 1907, and shall continue from day to day
thereafter until the ballots east in precincts 1 to 10, inclusive, of Ward 9, have been recounted, and
that thereupon the taking of said depositions and the recounting of said ballots shall be continued to
Monday, the 6th day of May, 1907, and shall continue from day to day thereafter until the same are
completed, and that so far as the recounting of the ballots so cast in said election as aforesaid is con-
cerned all the time necessary to properly recount the same, as above provided, may be used, irrespec-
tive of the requirements of section 107 of the Revised Statutes of the United States, and that said testi-
mony with reference to such recounting shall be taken at such times and under such circumstances
as will best suit the convenience of said board of election commissioners.

It is further stipulated that with reference to testimony in said matter other than that relating
to the recounting of the ballots the same shall not be taken until after said ballots have been
recounted, and that after said recount has been finished, the time Allowed for taking any such addi-
tional testimony shall be ninety days, and the testimony shall be taken in the following order: Said
contestant shall take testimony during the first forty days following the completion of said recounting
of the ballots, said contestee during the succeeding forty days thereafter, and said contestant may take
testimony in rebuttal during the remaining ten days of said period.

ANTHONY MICHALEK,
By JAMES H. WILKERSON,
CHARLES M. THOMSON,
His Attorney.
A. J. SABATH,
By FrRANK L. CHILD,
His Attorney.

On the face of the returns from the district the contestant had received 8,634
votes and the contestee 9,545 votes, a majority of 911 votes for the sitting Member.
The recount under the stipulation gave the contestant 8,628 votes and the contestee
9,347 votes, a majority of 719 votes for the sitting Member.

The contestant applied to the committee for an order directing the board of
election commissioners of the city of Chicago, before whom the recount had been
made, to produce the ballots before the committee for reexamination.

The committee by a unanimous vote denied the application on the ground

that—

If the ballots were produced and if they were just as described in the evidence they would not be
considered such conclusive evidence of fraud or conspiracy as to justify the committee in rejecting and
casting out of the count any precincts in said district unless such evidence contained in the ballots
themselves was corroborated by some evidence of conspiracy, fraud, carelessness, or ignorance on the
part of the election officers or others; and since no such evidence appears in the record in this case,
your committee believes that no different result could be arrived at than that reached by the board
of election commissioners of the city of Chicago if the ballots were produced before this committee and
reexamined.

Having denied the application for the production of said ballots before this committee, no other
conclusion can be reached except to confirm the report and count made by the board of election commis-
sioners and find in favor of the contestee.
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The committee then recommended the passage of resolutions declaring the
contestant was not elected and contestee was elected, and the resolutions were
agreed to by the House without debate or division.

122. The South Carolina election cases of Dantzler v. Lever, Prioleau
v. Le gare, and Myers v. Patterson in the Sixtieth Congress.

The House declined to consider statements of persons alleging an
illegal denial of the right to vote but failing to submit evidence.

The House will not invalidate an election because a State has dis-
regarded reconstruction legislation as to qualifications of voters.

On January 5, 1909,1 Mr. James R. Mann, of Illinois, from the Committee on
Elections No. 1, reported on the South Carolina cases of Alexander D. Dantzler
v. Asbury F. Lever, Aaron P. Prioleau v. George S. Legare, and Isaac Myers v. J.
0. Patterson.

The cases involved the constitutionality of the South Carolina registration and
election laws, and their alleged discrimination against colored voters in violation
of the fourteenth and fifteenth amendments to the Federal Constitution.

As each of the cases involved the same question, the committee heard the three
cases together.

The same question had been passed upon after exhaustive argument in the
Fifty-eighth Congress in the case of Dantzler v. Lever, and the committee confirmed
the conclusion arrived at in that case, quoting the report verbatim in each case.

In the case of Prioleau v. Legare the contestant also offered in evidence lists
of names attached to statements in the following form:

UNITED STATES OF AMERICA,

State of South Carolina:
From the First Congressional District to the Sixtieth Congress.

This is to certify that we, the undersigned, are citizens of the United States and citizens of the
State of South Carolina, and residents of the counties of the first district in the aforesaid State.

That each of us is over 21 years of age and upward and duly qualified to vote under the Federal
Constitution and laws and under the act of 1868.

And that we had applied to the officials of registration for the State and counties that compose
the said district in the State aforesaid to be registered to vote previous to the general election held
on the 6th day of November, A. D. 1906, for Representative in the Sixtieth Congress, but were deprived
by the partisan administration of the election law by the officials acting under the unconstitutional
election laws of the aforesaid State enacted in the year 1895 that discriminate against negro citizens
and Republicans by the Democratic supervisors and managers who compose the election board
absolutely. Wherefore, had we been allowed to vote as we desired so to do, we would have voted for
Aaron P. Prioleau, Republican, for Representative in the Sixtieth Congress from the counties that com-
pose the First Congressional district in the aforesaid State on the 6th day of November, 1906.

All of which we most earnestly subject our names.

These lists were certified to in the following form:

UNITED STATES OF AMERICA,

State of South Carolina:
First Congressional District to the Sixtieth Congress.
Personally appeared before me T. Bacot, agent, who, being duly sworn according to law, deposes
and says that he is a colored citizen of the State of South Carolina and a resident of the

1Second session Sixtieth Congress, House Reports 1817, 1818, 1819; Record, p. 484.
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county of the first congressional district in the aforesaid State. That he herein certifies that the record
of the names of 101 voters at ward 2, first precinct, is true and correct, and that he has read the
heading of the list above.
T. BAcoT, Agent.
Agent for contestant sworn to and subscribed before me this 21st day of February, A. D. 1907.
E. F. SMITH,
Notary Public for South Carolina.

No other evidence on the subject was submitted. Similar lists were offered in
the case of Myers v. Patterson.
The committee reported:
The attempt to show that the contestee was not elected by relying upon statements to that effect

over a large number of real or imaginary names written by one person is too ridiculous to require
discussion.

In each report the committee recommended resolutions declaring that the
contestant was not elected and that the contestee was elected.

On January 23, 1909, the House agreed to the three reports without debate
or division.

It is to be noted that the decisions in these cases differ from those rendered
in similar cases in the Fifty-eighth and Fifty-ninth Congresses in that they confirm
the title of the sitting Member. Former decisions merely declare the contestant not
elected without passing upon the title of the sitting Member.

123. The New Mexico case of Larrazola v. Andrews, in the Sixtieth Con-
gress.

Evidence that persons whose names appeared on the poll books were
no longer employed in the locality and presumably had left before election
day was deemed inconclusive proof of illegal voting.

When it was impossible to determine for whom certain illegal votes
were cast, they were deducted pro rata from the votes counted for contest-
ant and contestse, respectively.

The entering of names on the poll books following those of the judges,
who testified they voted last, was held to justify the rejection of such votes.

The appearance of names in alphabetical order on the poll books was
held not sufficient to justify rejection of the poll in the absence of other
evidence of fraud.

On February 25, 1909,2 Mr. Marlin E. Olmsted, of Pennsylvania, from the Com-
mittee on Elections No. 2, submitted the report in the New Mexico case of Larrazola,
v. Andrews.

The official vote had been returned as follows: For Andrews, 22,915 votes; for
Larrazola, 22,649 votes; for Metcalf, 211 votes; an apparent majority for Andrews
of 55 votes.

Larrazola served notice of contest, embracing 52 specifications, more or less
general in character, against the regularity of the election of Andrews, who in turn
filed allegations against the regularity and legality of votes cast for Larrazola.

1Second session Sixtieth Congress, Record, pp. 1343, 1344.
2Second session Sixtieth Congress, House Report No. 2246; Record, p. 3116; Moores’ Digest, p. 37.
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The report made rulings in certain specific cases.
As to Yankee precinct:

The voting population consists chiefly of persons working for a coal company. Fifty-eight persons
were returned as having voted in that precinct, some of whom were shown by the time sheets of the
coal company to have quit work a few days and others a longer time before election. There is no posi-
tive proof that they left the precinct, but there is testimony that it is customary for men to leave the
camp very soon after stopping work. These coal camps, it seems, are private property, closely guarded,
and it is in evidence that persons having no business there are not allowed to remain. There is no
evidence that any of the men actually did leave before election day, or that they were present anywhere
else on election day.

There were also a few of them shown by the time sheets not to have commenced work within the
residence period required by the statute prior to election day. There is no proof whether they were or
were not within the precinct long enough before election to entitle them to vote. Considered in connec-
tion with the transfer privilege allowed by the law of the Territory, whereby a voter entitled to vote
in one place may obtain the right to vote in a distant precinct, the evidence does not conclusively show
that these 56 votes were illegal.

The majority of the committee agreed, however, that there was direct proof
of fraud on the part of election officers which impeached 103 votes cast in this pre-
cinct, and disposed of the votes in question as follows:

There is no evidence showing, or tending to show, for which of the candidates any one of these
103 alleged illegal votes were counted, and contestant suggests, as one way of disposing of the matter
without disfranchising admittedly honest voters, that they be deducted pro rata from the votes counted
for Andrews and himself, respectively. This would result in deducting 85 from the vote of Andrews and
18 from the vote of Larrazola.

As to precinct No. 17, San Rafael:

From the testimony of the judges of election and others it appears that after a fair election had
been held and the returns thereof duly signed the poll books were taken away by some one and 56
names fraudulently entered therein.

The evidence shows that the judges voted last and that their votes completed the 136. Subpoenas
were issued for the 56 men appearing from the poll books to have voted after the 136 admittedly legal
votes had been cast. Seventeen of them were found. They testified that they did not vote. This seems
a sufficiently dear case of fraud to justify the deduction of 56 from the plurality of Andrews.

As to the appearance of names upon the poll book in alphabetical order, the
report says:

In the precinct of Van Houten, in Colfax County, contestant attacks 95 votes upon the ground that
the voters appear upon the poll book in alphabetical order; not that the entire 9,5 were so arranged
all together, but that in the total list of 460 there are found various bunches aggregating 95. Thus
voters Nos. 153, 154, 155, 156, and 157 each bore the surname “Vuetich.” There are other cases of
four or more consecutive numbers where the first letter is the same but the surnames different.
Unquestionably where any considerable number of names appear on the poll book as having voted in
alphabetical order the circumstance is suspicious. With other evidences of fraud such alphabetical
voting would be highly corroborative.

In the case of Manzanares v. Luna (Rowell, 399) it appeared that many names on the poll books
were obviously fictitious; that they appeared in alphabetical order, as if copied from some index or reg-
istration; that in one or two cases the whole returns were forgeries, and that in one case the election
was held the day before election day. In fact, there was abundant evidence of fraud, of which the
alphabetical arrangement was only one corroborative item, and a large number of votes were thrown
out. But here there is no evidence of fraud whatever, except so far as the alphabetical voting itself
may be deemed such evidence. Contestant has not offered to prove that any of the names appearing
upon the poll book were fictitious, or that persons answering to
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those names did not, in point of fact, vote. Can we throw out these votes in the absence of any positive
evidence of fraud of any kind, particularly if there is any way of accounting for their alphabetical order
upon any other hypothesis than that of fraud? May it not well be that the five persons of the name
of Vuetich are members of one family and came together to the Polls?

The evidence shows that there is no personal registration in New Mexico. The registration lists
are made up by officers elected for that purpose and are invariably arranged in alphabetical order. The
registration lists are used by political workers and consulted from time to time for the purpose of
noting what persons have not voted. As the day wanes they look up those persons, to some extent in
the order in which they appear upon the registration list, and bring them in to vote. Can we, from
the fact that two C’s were followed by two E’s and they by four B’s upon the poll book, conclude, in
the absence of any other evidence, that there was such fraud as to require all these 95 votes to be
rejected? There has been no attempt made to show that any of these 95 persons did not vote or were
not lawfully entitled to vote. Furthermore, there is not a particle of evidence to show for which can-
didate all or any of their votes were cast or counted.

In the precinct of Bibo, in Valencia County, 59 votes were returned as cast for Andrews. The sole
ground on which they are contested is that the names appear upon the poll book in the same order
as on the registration list. Upon the other hand, it is urged that this fact is accounted for by the fact
that as a person appeared and voted his name was checked off upon the registration list, and later
the poll book was made up from the names so checked upon that list. This appears entirely plausible,
particularly in view of the fact that the names upon the registration list do not all appear in the poll
book. It would seem that whenever a man whose name was upon the registration list failed to vote
his name was not put upon the poll book. Thus, Bibo, Simon, is the eighteenth name upon the registra-
tion list and also upon the poll book. Bibo, Ivan is the nineteenth name upon the registration list, but
as he apparently did not vote his name was not entered in the poll book. Ten names in all appearing
in various places upon the registration list do not appear upon the poll book as having voted.

If there has been fraud attempted, would not all the names on the registration list have been used
and perhaps more added? It is not pretended that the 59 persons recorded as having voted did not
actually vote or were not entitled to vote. Contestant did not subpoena, one of them to testify, or
attempt to prove in any other manner that they had not actually voted or that they did not cast their
votes for Andrews. Had there been fraud, it could easily have been proved. In the absence of such proof,
can we, from the mere coincident of the order of the names in the two books, assume that the votes
as returned were all fraudulent, and that, in point of fact, no honest votes were cast in the precinct?
If the votes were actually and honestly cast, and it was the duty of the election officers to record them
in the poll books precisely in the order in which they were cast, can we disfranchise all the voters
because the election officers, instead of recording the names of the voters in the poll book as they voted,
chose to check them off on the registration list first and afterwards copy the names into the poll book?

It is a well-established principle of law that a lawful vote, honestly cast, may not be rejected
because of irregularity in the conduct of an election officer. Upon the record as it stands we are clear
that these votes must be counted as returned.

124. The case of Larrazola v. Andrews, continued.

A lawful vote, honestly cast, may not be rejected because of irregu-
larity in the conduct of an election officer.

In the absence of proof to the contrary, the presumption is that the
election officers performed their duties in every respect.

The burden of proving error or falsity of election returns rests upon
the contestant.

Unless it is shown for whom a vote alleged to be illegal was cast, the
complaint must be disregarded.

Error in the spelling of names on the poll books does not vitiate the
returns.
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Among the allegations of irregularity by the contestant was the counting for
contestee of votes cast by persons of foreign birth who had not been naturalized.
The election laws under which the election was held provided that—

Every person who is not a native citizen of the United States or adopted citizen of this Territory
who may present himself to vote at any election in this Territory shall be examined by the judges of
election in whose precinct he may apply to vote, and if he prove to the satisfaction of the said judges
that he has legal letters of naturalization or of citizenship he shall be allowed to vote.

No evidence was introduced showing failure upon the part of the judges of elec-
tion to comply with the law in this respect, and the majority of the committee
decided that:

In the absence of proof to the contrary the presumption is that the judges of election performed
their duty in every respect. This complaint therefore must be disregarded.

As to the spelling of names:
It was also alleged that persons voted who were not registered.
The report says:

There are allegations that number of persons voted without having been registered. This, however,
is not fully sustained by the evidence and is based mainly upon errors in spelling occasioned, possibly,
by errors in transcribing from one book to another or from the fact that the officer in charge of the
poll book, hearing the name of the voter, spelled the name as it sounded to him. Thus, James Hewart
is recorded as voting under the name of “James Stewart.” J. P. Lane appeared on the poll book as
“J. R. Lane.” In another case the name “Ashe” appeared upon one book and “Athe “upon the other.
So, “Lewis “appeared upon one book and “Louis “upon another. “George Gerch” appeared upon one book
and the name is spelled “Girst” upon the other. These, we think, were mere errors in recording, which
ought not to vitiate the return.

125. The case of Larrazola v. Andrews, continued. Where the election
laws prohibited the acceptance of a nomination from more than one party,
the distribution of the ballots of a particular party to which were attached
stickers bearing the name of a candidate not nominated by such party was
held to be unlawful.

In the absence of law requiring ballots to be counted in the voting
place in which they were cast, the removal of ballot boxes to another place
for counting was held not to constitute evidence of fraud.

Failure to comply with a requirement of the election law does not
invalidate a vote unless the law so provides.

When under the forms of law the sitting Member has been duly cer-
tified as elected, the legal presumption is that the returns are correct, and
the burden of proof to the contrary rests upon the contestant.

Instance wherein a minority report criticized the election laws of the
State in which the contested election was held.

The contestee claimed that numbers of illegal votes were counted for the
contestant in certain counties in which there was a fusion ticket for local officers,
but on which no candidate for Congress was named.

The law of New Mexico provided:
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SECTION. 1. That hereafter when any political convention held in this Territory or any county
thereof for the purpose of nominating candidates to be voted for at any election held in this Territory
or any county thereof, and the names of the candidate or candidates nominated by such convention,
and certified to by the presiding officer of such convention and the secretary thereof, shall have been
filed with the probate clerk of the county in which such convention was held, it shall be unlawful for
any other political convention, person, or persons to print, or cause to be printed or circulated, any
ticket or ballot having thereon the name or names of the candidate or candidates nominated by such
political convention: Provided, That nothing in this section shall be construed to prohibit any person
from erasing or changing in any manner any name on any such ticket or ballot voted by such person:
And further provided, That this act shall not be so construed as to prevent any executive committee
of any political party holding such convention from substituting the name or names of any candidate
selected by such committee by authority of such convention to fill any vacancy caused by the death,
declination, or retirement of any candidate nominated by such convention.

It also provided that:

No political party shall select any device or emblem or any portion thereof the same as, similar
to, or that is liable to be confounded with or mistaken for the device or emblem then in use by any
other political party.

It further provided that:

No person shall accept a nomination to more than one office nor from more than one political
party. Ballots other than those printed by the respective county recorders according to the provisions
of this act shall not be cast, counted, or canvassed in any election. Every ballot printed under the provi-
sions of this act shall be headed by the name and emblem of the political party by whom the candidates
whose names appear on the ballots were nominated, and each of said ballots shall contain only the
names of the candidates nominated by said party.

It appears from the evidence that the fusion ticket carried a blank space in
which the voter might write the name of the person for whom he desired to cast
his vote for Delegate. Both candidates distributed large numbers of these tickets
with stickers bearing his name affixed in this space.

The report says:

The distribution of these ballots having pasted upon them a printed sticker bearing the name of
a person who was not nominated by the People’s Party, and as a candidate for an office for which no
nomination was made by that party, was not lawful.

There is no evidence from which we can determine how many such ballots were cast for Larrazola
and how many were cast for Andrews. Therefore it is impossible to determine to what extent the result
was affected.

The contestee also charges that in one precinct the election officers took the
ballot box with them from the blacksmith shop, in which the election was held,
to a church sociable, where they ate supper and then adjourned to the sampling
room of a hotel, where the ballots were counted.

The report says:

This was, of course, irregular, but aside from its irregularity there is absolutely no evidence of

fraud or mistake. There was no law specifically requiring the ballots to be counted in the blacksmith
shop where the election was held.

The law of New Mexico provides for a system of absentee voting under which
it was possible for one who had been duly registered and who expected to be away
from home on election day to obtain a transfer authorizing him to vote elsewhere
in the State. It was contemplated by the law that these transfers should be depos-
ited
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by the election officers in the ballot box with the ballot. It was claimed that in
certain instances this was not done.
The majority, in passing on this question in their report, say:
Would it be right to disfranchise the voter because an election officer failed to perform his whole

duty? We do not understand that by the law of New Mexico the vote is declared invalid because of
failure to deposit the transfer in the ballot box.

In summing up the case the report finds:

The testimony in the case enters very largely into the realm of conjecture.

When, under all the form of law, a person has been duly returned and certified as elected to a
seat in Congress, the legal presumption is that the sworn officers of the law have performed their
duties and that the returns are correct. In order to successfully impeach that return the contestant
must do more than raise doubts as to its correctness. Upon him there rests the burden of proving the
falsity or error of that return. The proof offered in this case is not sufficient for that purpose.

A minority statement, signed by two members of the committee, declares that:

Without filing any assent or dissent to the above report, it is our judgment that the election system
in New Mexico is radically defective; that the imperfect manner of registering voters, as well as the
loose method of casting the ballots, renders it easily possible for the most outrageous frauds to be com-
mitted thereunder.

In the case before us we have discovered many inexcusable irregularities, if not frauds, all trace-
able to the abortive registration and election laws, and without giving in detail our many objections
thereto, we deem it sufficient to say that, to the end that every voter may have a free and fair oppor-
tunity to cast his ballot, the law-making power of the Territory should revise and reform the existing
statutes in this regard as speedily as possible.

The majority of the committee recommended resolutions declaring that the
contestant was not elected and confirming the title of the sitting Delegate to his
seat.

The House agreed to the resolutions without debate or division.

126. The Massachusetts election case of Galvin v. O’Connell, in the
Sixty-first Congress.

Acts of Congress relating to the conduct of contested election cases are
directory and not mandatory, and delay of contestant in forwarding testi-
mony to the House within the time specified by law does not vitiate the
proceedings.

If it is reasonable to suppose there was error in judgment in counting
ballots cast in a portion of the precincts in the district, it is equally reason-
able to assume there was error in judgment in counting the ballots in the
remaining precincts.

If an issue involves the identification of the person for whom a ballot
was counted, such identification may be demanded as a matter of right.

Where the evidence falls to establish a presumption that a recount of
the ballots would change the result, the House declined to order such
recount.

When, under all forms of law, a person has been duly returned as
elected to Congress, it is presumed the count is correct, and a case must
be made out clearly warranting the presumption of fraud or mistake in
order to justify a recount.



§126 GENERAL ELECTION CASES, 1907 TO 1910. 229

On June 13, 1910,1 Mr. Charles L. Knapp, of New York, from the Committee
on Elections No. 1, submitted the report in the Massachusetts case of Galvin v.
O’Connell.

The record does not disclose the official returns, but a recount before a bipar-
tisan board under the laws of Massachusetts gave O’Connell 16,553 votes, Galvin
16,549 votes, and two other candidates 1,380 and 1,187 votes, respectively, a plu-
rality of 4 votes for Galvin, the sitting Member.

The contestant made general charges that ballots had been wrongfully counted
for the contestee and against him, the contestant.

The taking of the contestant’s testimony was completed in January, 1909, but
was not forwarded to the Clerk of the House of Representatives until the following
August.

The statute provided that—

All officers taking testimony to be used in a contested election case, whether by deposition or other-
wise, shall, when the taking of the same is completed, and without unnecessary delay, certify and care-

fully seal and immediately forward the same, by mail or express, addressed to the Clerk of the House
of Representatives of the United States, Washington, District of Columbia.

The contestee denied the jurisdiction of the committee, alleging that the
contestant’s evidence has not been filed with the Clerk of the House of Representa-
tives within the time prescribed by this statute, but the committee held:

It has been repeatedly held that the acts of Congress relating to the conducting of contested elec-
tion cases are directory and not mandatory. They are to be construed more with reference to the
substantial rights of the parties than to the exact wording of the statutes. (See McCrary on Elections,
3d ed., secs. 337, 338.) There was no wrong intent shown for the delay and as neither party was
deprived of any material right by reason of such delay, the committee refused to entertain this tech-
nical objection and assumed jurisdiction of the case.

A point at issue involved the contention on the part of the contestant that the
ballots in certain precincts should be recounted by the House, and the contention
on the part of the contestee that if any of the ballots were recounted the whole
number of ballots cast should be recounted.

The committee decided:

It is the opinion of the committee that if on the evidence submitted it would be reasonable to sup-
pose that there was error in judgment in the counting of the ballots cast in the wards and precincts
mentioned by the contestant and contestee, it would be equally reasonable to assume that there were
errors in judgment in the counting of the ballots in the remaining wards and precincts, and that, if
any, all of the ballots cast at said election, aggregating 35,669 should be ordered for recount by the
committee and the House.

On the sufficiency of evidence justifying a recount the report continues:

It is a principle well established that when, under all forms of law, a person has been duly
returned and certified as elected to Congress it is presumed that the election officers have done their
duty and the count is correct. To justify the committee in ordering a recount there should be a case
made out that would warrant the presumption of fraud, or, still more, in the case of an alleged mistake
or error of judgment in the counting of ballots, a case made out that would clearly justify the presump-
tion that a mistake had been made that would set aside the return. In other words, there must be
evidence and proof other than that of speculative possibility.

1Second session Sixty-first Congress, House Report No. 1565; Record, p. 7935.
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An incidental question concerned the right to require identification of the per-
son for whom any individual ballot was counted.

The chairman of the board of election commissioners of the city of Boston testi-
fied as follows:

Question. Do you know of any law requiring an election commissioner to do it [identification of
person for whom ballot was counted]?

Answer. I know of no law making it mandatory.

Question. Then the writing of any statement on the ballot is purely at the discretion of the election
commissioners?

Answer. I should say so. If the counsel on either side request to have a ballot identified in order
that an issue may be brought before a court or legislative body, I believe the election commissioners
have the right to identify that ballot.

This evidence is quoted in the report as confirming the opinion that—

A careful examination of the laws and practices governing recounts in the State of Massachusetts,
together with the fact that on the recount in this case individual ballots were questioned and identified
for whom they were counted, leads the committee to the conclusion that it was the privilege of the
respective parties on such recount to question any ballot, have the same examined and passed upon
and counted, and to have the same identified for whom such ballot was counted.

No fraud was alleged and the issue resolves itself into a question of the
accuracy of the recount.
The election laws of Massachusetts provided that—

SEc. 300. If, on or before five o’clock on the third day next succeeding the day of an election in
a ward of a city or in a town, ten or more voters of such ward or town, except Boston, and in Boston
fifty or more voters of a ward, shall sign in person, adding thereto their respective residences on the
first day of May of that year, and cause to be filed with the city or town clerk, or in Boston with the
election commissioners, a statement sworn to by one of the subscribers that they have reason to believe
and do believe that the records, or copies of records, made by the election officers of certain precincts
in such ward or town, or in case of a town not voting by precincts, by the election officers of such town,
are erroneous, specifying wherein they deem them to be in error and that they believe a recount of
the ballots cast in such precincts or town will affect the election of one or more candidates voted for
at such election, specifying the candidates, or will affect the decision of a question voted upon at such
election, specifying the question, the city or town clerk shall forthwith transmit such statement and
the envelopes containing the ballots, sealed, to the registrars of voters, who shall, without unnecessary
delay, open the envelopes, recount the ballots, and determine the questions raised; but upon a recount
of votes for town officers in a town in which the selectmen are members of the board of registrars of
voters, the recount shall be made by the moderator, who shall have all the powers and perform all
the duties conferred or imposed by this section upon registrars of voters.

The registrars of voters, or in Boston the election commissioners, shall, before proceeding to
recount the ballots, give notice in writing to the several candidates interested in such recount and
liable to be affected thereby, or to such person as shall be designated by the petitioners for a recount
of ballots cast upon questions submitted to the voters, of the time and place of making the recount,
and each such candidate or person representing petitioners shall be allowed to be present and witness
such recount, either in person, accompanied with counsel if he so desires, or by an agent appointed
by him in writing. In the case of a recount of the ballots cast upon a question submitted to the voters,
one representative from any committee organized to favor or to oppose the question so submitted shall
be permitted to be present and witness the recount. In the city of Boston, the chairman of the city
committee representing the largest political party and the chairman of the city committee representing
the second largest political party may in writing designate two persons, or such further number as the
election commissioners may allow
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to be present and witness the count, and said election commissioners shall allow each candidate whose
election is in question, or his representative, to be present and may allow representatives of other polit-
ical parties and other persons to be present and witness the recount.

All recounts shall be upon the question designated in the statements filed, and no other count shall
be made, or allowed to be made, or other information taken, or allowed to be taken, from the ballots
on such recount.

The registrars of voters or election commissioners shall, when the recount is complete, inclose all
the ballots in their proper envelopes, seal each envelope with a seal provided for the purpose, and cer-
tify upon each envelope that the same has been opened and again sealed in conformity to law; and
shall likewise make and sign a statement of their determination of the questions raised. The envelopes,
with such statement, shall, except in Boston, be returned to the city or town clerk, and the clerk or
commissioners shall alter and amend such records as have been found to be erroneous in accordance
with such determination; and the records so amended shall stand as the true records of the election.
Such amended records of votes cast at a State election shall be made and transmitted as required by
law in the case of copies of original records.

Upon the application of the contestant and with the concurrence of the
contestee the recount was made under this law and the returns determined by the
unanimous decision of the board.

And the committee concludes:

It must be borne in mind in connection with this case that the certificate of election is not based
on the first return of the election inspectors, but is based upon the unanimous finding of bipartisan
recount boards whose character and experience warrant the assumption that they were well qualified
for the duties of their positions, and that their experience and familiarity in the counting of ballots
justifies the belief that they are specially well qualified to make a correct count of the ballots. Certainly
their return should stand until invalidated by proof.

It is the unanimous opinion of the committee that the evidence in this case does not warrant the
committee or the House in ordering the ballots for a recount, and that to so order them would be to
establish such a precedent as would not be justified in contested election cases. The result of such
precedent would be not only to invite election contests in cases where certificates of election were based
upon small majorities, but would also enable the contestant or contestee to single out a few ballots
indistinctly marked, without proof either for whom they were counted or that they were not counted,
as claimed by the respective parties they should be, or that they were wrongfully counted, and on such
speculative evidence make Congress a recount board of all ballots cast. In other words, it would be
reversing a rule confirmed by a long line of precedents that to justify a recount of ballots by Congress
there must be such proof given or case made out as will establish a presumption of fraud or that there
has been error or wrongful counting of ballots as would set aside or reverse the return made.

The committee, therefore, unanimously recommended resolutions declaring the
contestant was not elected and confirming the title of sitting Member to his seat.

On June 23,1 after a brief statement by the chairman these resolutions were
agreed to by the House without division.

127. The Louisiana election case of Warmoth v. Estopinal, in the Sixty-
first Congress.

The election laws of a State are assumed to be valid and constitutional
until tested and declared otherwise by a proper tribunal.

A contestant is estopped from charging against the contestee irregular-
ities which he himself practiced.

1Second session Sixty-first Congress, Journal p. 827; Record p. 8827; Moores’ Digest, p. 320.
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On June 13, 1910, Mr. Arthur W. Kopp, of Wisconsin, from the Committee
on Elections No. 1, submitted the report of the committee in the Louisiana case
of Warmoth v. Estopinal.

The official returns from the district gave the contestant 1,916 votes and the
sitting Member 13,923 votes.

The notice of contest submitted: First, that the contestee had obtained his
nomination under a primary election law which violated the fifteenth amendment
of the Constitution of the United States; second, that the contestant was legally
nominated, and that as the votes cast for the contestant were the only legal votes
cast in said election, contestant upon the face of returns is entitled to the seat in
the Sixty-first Congress of the United States to which the contestee has been
returned.

The report says:

The only question involved, then, in this contest is the validity and constitutionality of the primary
election law of the State of Louisiana. Your committee does not feel called upon to pass upon this ques-
tion, for two reasons:

First. The said primary election law has been passed upon in Labauve v. Michel (121 La., 374)
and held constitutional. It is now charged by contestant that sad law “is in contradiction and defiance
of the fifteenth amendment of the Constitution of the United States, and is therefore null and void”
and that the election laws of the State are unconstitutional. The constitutionality of the election law
of the State of Louisiana has never been tested, and so we must assume that the same is constitutional
and valid.

Second. No primary election was, in fact, held by either party for nominating candidates for Rep-
resentatives in Congress, only one person registering with either party, and so, under the statutes, no
primary was held. If the nomination thus secured by the contestee was unlawful, so was that of
contestant, and the contestant is therefore estopped in the present case from asserting the invalidity
of the nomination secured by the contestee.

The committee, therefore, unanimously recommended a resolution declaring
that the contestant was not elected. The title of the sitting Member was not passed
upon.

On June 232 the House agreed to the report with little debate and without
division.

128. The South Carolina election cases of Richardson v. Lever,
Prioleau v. Legare, and Myers v. Patterson, in the Sixty-first Congress.

The Supreme Court, and not Congress, is the proper tribunal to deter-
mine the constitutionality of a State’s election system.

The House will not deny a district representation because reconstruc-
tion legislation, as to the qualification of voters has been disregarded.

Votes of persons listed as having been illegally denied the right to vote
will not be counted on the strength of a mere certificate to that effect
unauthenticated by other evidence.

An election is not invalidated by the failure of the State legislature to
comply with the law in providing for registration of electors.

1Second session Sixty-first Congress. House Report No. 1566; Journal, p. 772; Record, p. 7935.
2Second session Sixty-first Congress, Journal, p. 827; Record, p. 8830; Moores’ Digest, p. 41.
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The constitutionality of a State’s election laws being challenged, the
House declared contestant not elected without passing on the title of the
sitting Member to his seat.

On June 18, 1910,1 Mr. Michael E. Driscoll, of New York, from the Committee
on Elections No. 3, reported on the South Carolina election cases of R. H. Richard-
son v. Asbury F. Lever, Aaron P. Prioleau v. George S. Legare, and Isaac Myers
v. James O. Patterson.

Each of these cases involved the same constitutional question passed on in the
South Carolina cases of the Fifty-eighth, Fifty-ninth, and Sixtieth Congresses, and
the reports are largely in affirmation of the conclusions reached in those cases.

The notice of contest in each case contains allegations of arbitrary rulings and
unfair discriminations on the part of election officers, and raises the question of
the constitutionality of the constitution of South Carolina and the election laws
enacted thereunder.

The same report is submitted for each of the three cases, and the accompanying
minority views are practically identical.

As to the votes of persons alleged to have been illegally denied the right to
vote, the report says:

The contestant claimed that upward of 15,000 of his political friends and supporters offered to vote
in the various election precincts in said congressional district for him, but were denied that right and
privilege, and that if they had been permitted to vote they would have given him a majority over the
contestee.

Copies of those lists are set forth in the original record, but do not appear in the printed record.

It is claimed by the contestant that his agents in the various election precincts kept those lists
of names of colored citizens who were denied the right to vote. An examination of those lists in the
original record does not satisfy your committee that they should be counted as having voted for the
contestant in said election or be counted for him now in order to offset the coutestee’s majority. The
names in each of those lists were apparently written by the same person. There is at the head of some
of those lists a form of an affidavit, but none of those persons signed such affidavit himself or swore
to it in any form. The method of taking those lists in this case is somewhat different from what it
is in the case of Prioleau v. Legare. No verified affidavit appears anywhere with relation to those lists,
and in their present form they are not competent evidence on which this committee can say they should
be counted for the contestant.

Neither the contestant nor his counsel, in the brief or on the argument, gave much attention to
those lists, nor did they claim much for them. They did not say that if all the names on the lists were
counted they were enough to overcome the majority which the election returns show that the contestee
received.

On the other hand, the contestee’s counsel stated in his brief and orally that if all the persons
whose names appear on those lists were counted for the contestant, the contestee would still have a
majority of 4,870; and so far as appears neither the contestant nor his counsel disputes that claim.

Your committee therefore concludes that the contestant was not elected, and he is therefore not
entitled to a seat in the Sixty-first Congress from the Seventh Congressional district of South Carolina.

In this conclusion the minority tacitly concurs.
As to the duty of the House in passing on the validity of a State constitution
and laws enacted thereunder,

1Second session Sixty-first Congress, House Reports Nos. 1638, 1639, 1640; Journal, pp. 805, 806,
p. 8498.
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The report concludes:

If the present constitution of South Carolina and the laws enacted thereunder are unconstitutional
and void, then the necessary conclusion is that said election was null and void.

If no valid election were held in the Seventh Congressional district of South Carolina on November
3, 1908, and if the House of Representatives should so hold and declare the seat vacant, then no elec-
tion could be held in said district under the present constitution and laws until they are changed to
conform with the constitution of 1868 and the reconstruction act passed by the Congress on June 25,
1868.

That decision would apply to other districts in South Carolina, and with more or less force to other
States which were rehabilitated under what are known as the fundamental conditions and reconstruc-
tion acts.

In view of the fact that Congress is not the proper tribunal to finally determine the question of
the constitutionality of South Carolina’s present constitution, and in view of the precedents in other
congressional election contests which have come from the State of South Carolina, your committee does
not feel justified at this time in reporting to the House that the election was null and void and
declaring the seat vacant. That question should be determined by the Supreme Court of the United
States. A test case should be made and taken to that court for determination, and your committee ear-
nestly hopes that that may be done at the earliest possible opportunity. The Supreme Court is in a
sense continuous and recognizes its own decisions and judgments, while the political complexion of the
Congress may change from term to term, and a decision of one Congress might, and perhaps would,
be overturned in the next in a case a majority of its members were of a different political party.

A majority of this committee doubts the wisdom or propriety of denying to that district representa-
tion in the House of Representatives pending a final decision of the whole question by the Supreme
Court of the United States. The members of this committee have not found, or at least do not feel dis-
posed to express an opinion at the present time as to the constitutionality of the laws of South Carolina
under which said election was held, and do not feel disposed by their action in this particular case
to affirm or deny that said laws are constitutional, and do not wish to establish a precedent one way
or the other on that question, and therefore respectfully recommend the adoption of one resolution
declaring the contestant was not elected.

In support of this position the report cites decisions in the cases of Prioleau
v. Legare, in the Fifty-ninth, and Sixtieth Congresses; Dantzler v. Lever, in the
Fifty-eighth and Sixtieth Congresses; Jacobs v. Lever, in the Fifty-ninth Congress;
and Myers v. Patterson, in the Fifty-ninth and Sixtieth Congresses.!

On this phase of the case the minority say:

Although it has been held by the majority of the Elections Committee again and again, with each
recurring contest of a similar nature, that the forum in which to test the constitutionality of a state
constitution was rather in the courts of the nation than before a committee in Congress, such contests
have persistently and contrary to the suggestion of the members of the majority continued to bring
these pseudo contests before Congress, although each time there is found to be nothing differentiating
the contest now before us from former ones from said State and district, and in none of which has
there even been the slightest ground for action favorable to contestant even construing the words of
the Federal Constitution that each House of Congress is the judge of the elections, returns, and quali-
fications of its own Members, in their broadest sense.

The constitution of South Carolina has been in force for fifteen years, thus affording ample time
to those who question same to test the validity thereof in the highest court in the land, and the courts
are still open for such consideration.

If there be any who desire to raise the question of the constitution and election laws of a State
being in conflict with Federal statutes or our national organic law, we consider such a matter should
be tested in the courts.

1See secs. 1134, 1135, 7444, of Vol. VI of this work.
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Especially this latter principle emphasized by the most recent precedents in such cases or contests,
handed down to us by the majority party, to wit: That this Committee on Elections should not usurp
the functions of the Supreme Court of the Nation and pass upon the legality of the constitution of
South Carolina and its conflict vel non with the national organic law.

In the case of Richardson v. Lever, this further question was decided:

A new point is made in this case.

It is contended that the act of the General Assembly of South Carolina, under which the election
on November 3, 1908, was held, is not only in violation of the Constitution and laws of the United
States, but also contrary to the constitution of South Carolina adopted in 1895.

Section IV of article 2 of that constitution describes the qualifications for suffrage, and among
those qualifications is registration which shall provide for the enrollment of every elector once in ten
years, and also an enrollment during each and every year of electors not previously registered under
the provisions of that article. It also provided that up to January 1, 1898, all male persons of voting
age applying for registration who could read any section of the constitution submitted to them or
explain it when read should be entitled to register and become electors.

Apparently the general assembly which met in 1896 considered that the registration provided for
in the constitution would not be, in the contemplation of the law, complete until the 1st of January,
1898, and that the next registration thereafter should be taken in 1908, and it enacted a statute to
that effect.

The general assembly did not in the year 1906 provide for registration or enrollment of electors,
as the contestants claim should have been done; but it did, by an act approved January 24, 1908, pro-
vide for such general registration or enrollment. The contestant claims that since this second registra-
tion under the 1895 constitution was not made until 1908, the election held on November 3, 1908, in
pursuance of that registration was null and void.

This committee is inclined to adopt the construction of the constitution given to it by the general
assembly and hold that the second registration in 1908 was ten years after the first, which was com-
pleted on January 1, 1898. But suppose the contestant’s contention is correct that the second registra-
tion should have been taken in 1906 and the general assembly of the State neglected to provide for
it, what then? Should elections in the State be made impossible and government cease because the
general assembly of 1906 neglected its duty? It seems quite clear that if the general assembly of 1906
committed an error in not providing for a general registration of the electors that the general assembly
of 1908 corrected that error and cured the defect by making provision for such registration, and that
so far as this question goes the election was regular and valid.

Your committee therefore respectfully recommends the adoption of the following resolution:

“Resolved, That R. H. Richardson, contestant, was not elected a Member of the Sixty-first Congress
from the Seventh Congressional district of South Carolina and is not entitled to a seat therein.”

In each report the majority of the committee recommend a similar resolution
declaring the contestant was not elected, and omitting the usual resolution con-
firming the sitting Member’s title to his seat.

In dissent the minority say:

We find ourselves unable to agree with our confreres of the majority in all particulars, though
concurring with them in many respects as to the merits of the contest.

The difference between the majority and minority is that the majority reports and recommends
the adoption of a resolution simply declaring that contestant was not elected; whereas the minority
recommends a resolution declaring that contestant was not elected and that contestee was elected.

The majority resolution herein overturns even the very latest precedents established by the same
majority party in this House and totally indifferent to such precedents harks back to earlier Con-
gresses, ignoring, without even differentiating so as to show the slightest reason therefor, the majority
report of the committee in the Sixtieth Congress made and adopted by the House in a contest case
identical in character.
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The report and recommendation thus ignored without rhyme or reason by the majority of this com-
mittee was a report submitted on the part of this committee in the Sixtieth Congress by the gentleman
from Illinois, Mr. Mann, acting on behalf of said committee, which recommendation was adopted by
the House.

The present majority report further ignores another precedent of the Sixtieth Congress, to wit, the
report of the Committee on Elections No. 1, submitted on January 5, 1909, in the case of Prioleau v.
Legare, and also that in the case of Myers v. Patterson in the same Congress, which were adopted.

In the present report submitted by the majority, while containing the language, “There are many
precedents for this action which the committee feels constrained to respect,” yet there is an absolute
failure to respect the very latest precedents in the last Congress where the same party as that to which
the present majority belong was likewise the majority party.

The minority of the committee submitting this report, while agreeing almost entirely with the
majority hereon on the main features in this contest and their conclusions on same, are so thoroughly
convinced that the action of the majority in overturning the lastest precedents of their own party as
to the substance of resolutions recommended, that we can not subscribe to the inconsistencies of the
present majority.

That contestant, R. H. Richardson, was not elected a Member of the Sixty-first Congress from the
Seventh Congressional district of South Carolina, and is not entitled to a seat therein, is admitted by
every member of your committee, irrespective of party afiliation. And the reasons and precedents cited
in this minority report show conclusively that the majority hereof, in order to be consistent, and if not
a majority of this committee, at least a majority of this House, should conclude that the contestee was
elected and is entitled to such seat.

The minority of your committee therefore respectfully recommend, in accordance with the very
latest precedents of this House, the adoption of the following resolution:

“Resolved, That R. H. Richardson was not elected a Member of the Sixty-first Congress from the
Seventh Congressional district of South Carolina, and is not entitled to a seat therein.

“Resolved, That Asbury F. Lever was elected a Member of the Sixty-first Congress from the Sev-
enth Congressional district of South Carolina, and is entitled to a seat therein.”

These views have been submitted, not for the purpose of a contest on the floor of the House,
because there is now no practical result to be accomplished by such a contest, but in order that the
views of the minority may be preserved in the record and that justice may be done the people of South
Carolina, and that the inconsistent attitude of the majority party may be pointed out.

On June 23,1 the House, without debate or division, agreed to the resolutions
recommended in each majority report.

1Second session Sixty-first Congress, Journal, p. 827; Record, pp. 8830-8833; Moores’ Digest, p.
42.
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129. The Senate election case of Henry A. du Pont, of Delaware, in the
Sixty-second Congress.

Instance wherein a resolution providing for investigation of election
of Senator was referred to committee which made no report thereon.

On January 26, 19111 in the Senate, Mr. Harry A. Richardson, of Delaware,
presented the credentials of Henry A. du Pont, elected a Senator by the Legislature
of the State of Delaware for the term commencing March 4, 1911. The credentials
were read and filed without question, and on April 42 Mr. du Pont took the oath
of office.

On February 26, 1912,3 Mr. James A. Reed, of Missouri, submitted the fol-
lowing resolution, which by unanimous consent was laid on the table subject to
call.

Whereas the President of the United States, on the 22d day of January, 1912, appointed Cornelius
P. Swain United States marshal for the State of Delaware, and sent said appointment to the Senate
of the United States for confirmation, and said appointment was in due course referred to the Com-
mittee on the Judiciary of the Senate for proper action in the premises; and

Whereas certain prominent citizens of the State of Delaware caused it to be made known to said
committee that they desired to protest against the confirmation of the appointment of the said Swain,
upon the ground that he was an unfit person to hold the office of United St